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STATE OF DELAWARE
CERTIFICATE OF AMENDMENT
OF CERTIFICATE OF INCORPORATION

The corporation organized and existing under and by virtue of the General
Corporation Law of the State of Delaware does hereby certify:

FIRST: That at a meeting of the Board of Directors of
TeleTech Holdings, Inc.

resolutions were duly adopted setting forth a proposed amendment of the
Certificate of Incorporation of said corporation, declaring said amendment to
be advisable and calling a meeting of the stockholders of said corporation for
consideration thereof. The resolution setting forth the proposed amendment is
as follows:

RESOLVED, that the Certificate of Incorporation of this corporation be amended
by changing the Article thereof numbered " * " so that, as

amended, said Article shall be and read as follows:

The name of the corporation is TTEC Holdings, Inc.

SECOND: That thereafter, pursuant to resolution of its Board of Directors, a
special meeting of the stockholders of said corporation was duly called and held
upon notice in accordance with Section 222 of the General Corporation Law of
the State of Delaware at which meeting the necessary number of shares as required
by statute were voted in favor of the amendment.

THIRD: That said amendment was duly adopted in accordance with the
provisions of Section 242 of the General Corporation Law of the State of
Delaware.

FOURTH:  The effective date of this amendment is 1/1/2018

IN WITNESS WHEREQF, said corporation has caused this certificate to be
signed this f "H‘ day of Dp o m[)gr 20|

WM@W = W&o\

Atithorized Ofﬁcer
Title: 3@ eretary

Name: N\ arearet Mcleon
Pritit or Type
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RESTATED
CERTIFICATE OF INCORPORATION
OF

TELETECH HOLDINGS, INC.

TELETECH HOLDINGS, INC,, a Delaware corporation, for the purposes hereinafter
stated, under and pursuant to the provisions of the General Corporation Law of the State of
Delaware, as amended, does hereby certify as follows:

1. The name of the corporation (the “Corporstion”) is TeleTech Holdings, Inc.

2. The original Certificate of Incorporation was filed with the Secretary of State of
the State of Delaware on December 22, 1994,

ER Pursuant to Sections 242 and 245 of the General Corperation Law of the State of
Delaware, as amended, this Restated Certificate of Incorporation restates and integrates and
further amends the provisions of the original Certificate of Incorporation of the Corporation.

4. This Restated Certificate of Incotporation was duly sdopted by written consents
of the stockholders in accordance with the applicable provisions of Sections 228, 242 and 245
of the General Corporation Law of the State of Delaware, as amended, and written notice of the
adoption of this Restated Certificate of Incorparation has been given as provided by Section 228
of the General Corperation Law of the State of Delaware, as amended, to every stockholder
entitled fo such notice,

3. The text of the Certificate of Incorporation of the Corporation is hereby restated
and further amended fo read in its entirety as follows:

ARTICLE ONE
Nante af Corporation

The name of the Corporation is TeleTech Holdings, Inc.

ARTICLE TWO
Address of Registered Agent

‘The address of the Corporation’s registered office in the State of Delaware is Corporation
Trust Center, 1209 Orange Street, in the City of Wilmington, County of New Casile. The name
of its registered agent at such address is The Corporation Trust Company,

STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILEB 171:45 AN 0B/01/1996
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ARTICLE THREE
Purpose

The nature of the business or purpuses to be conducted or promoted is to engage in any
lawful act or activity for which corporations may be organized under the General Corporation
Law of the State of Delaware, as amended. The Corporation shall have perpetual existence,

ARTICLE FOUR
Stock

A, Authorized Stock. The total number of shares of stock which the Corporation
shall have authority to issue is 160,000,000, of which 150,000,000 shares with $0.01 per share
par value are designated as Common Stock and 10,000,000 shares of $0.01 per share par value
are designated as Preferred Stock,

B. Right 10 Designate Preferred Stock. The board of directors of the Corporation

is authorized, subject to limitations prescribed by law, to provide by resclution or resolutions
for the issuance of the shares of Preferted Stock as a class or in series and, by filing a certificate
of designations, pursuant to the Genersl Corporation Law of the State of Delaware, as amended,
sctting forth a copy of such resolution or resotutions to establish from time to time the number
of shares to be inchuded in each such series, and to fix the designation, powers, preferences, and
rights of the shares of the class or of each such series and the qualifications, limitations, and
restrictions thereof. The authority of the board of directors with respect to the class or each
series shall include, but not be limited to, determination of the following:

1 the number of shares constituting any series and the distinctive designation
of that series;

2. the dividend rate on the shares of the class or of any series, whether
dividends shall be cumulative, and, if so, from which date or dates, and the relative rights of
priority, if any, of payment of dividends on shares of the class or of that series;

3. whether the class or any series shail have voting rights, in addition to the
voting rights provided by law, and, if so, the terms of such voting rights:

4. whether the class or any series shali have conversion privileges and, if so,
the terms and conditions of conversion, including provision for adjustment of the conversion rate
in such vents as the board of directors shail determine,

5. whether or not the shares of the class or of any series shall be redeemable,
and, if so, the terms and conditions of such redemption, including the date or date upon or after
which they shall be redeemable and the amount per share payable in case of redemption, which
amount may vary under different conditions and at different redemption dates;
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6. whether the class or any series shall have a sinking fund for the redemption
or purchase of shares of the class or of that series, and, if so, the terms and amount of such
sinking fond:

7. the rights of the shares of e class or of any series in the event of
voluntary or involuntary dissolution or winding up of the Corporation, and the relative rights of
priority, if any, of payment of shares of the class or of that serigs; and

B, any other powers, preferences, rights, qualifications, limitations, and
restrictions of the class or of any series,

ARTICLE FIVE
By-laws

In furtherance and not in limitation of the powers conferred by statute, the board of
directors shall have the power, hoth before and after receipt of any payment for any of the
Corporation’s capital stock, to adopt, amend, vepeal or otherwise alter the By-laws of the
Corporation without any action on the part of the stockholders; provided, however, that the grant
of such power to the board of directors shall not divest the stockholders of nor limit their power
to adopt, amend, repeat or otherwise alter the By-laws.

ARTICLE SIX
Election of Direciors

Elections of directors need not be by written ballot except and to the exient provided in
the By-laws of the Corporation.

ARTICLE SEVEN
Liakiliy of Directors

To the fullest extent permitted by the General Corporation Law of the State of Delaware,
as amended from time {0 time, g director of the Corporation shall not be fable to the
Corporation or its stockholders for monetary damages for breach of fiductary duty as a director.
No amendment fo or repeal of this Article Seven shall apply 10 or have any effect on the lability
or alleged liability of any director of the Carporation for or with respect to any acts or omission
of such director oceurring prior to such amendment,

ARTICLE EIGHT
Indemnification

The Corporation shall indemnify all directors, officers, employees and agents of the
Corporation, and shall advance expenses reasonably incurred by such directors, officers,
employees and agents in defending any civil, criminal, administrative of investigative action, suit
Or proceeding, in accordance with and to the fullest extent permutted by Section 145 of the

3




General Corporation Law of the State of Delaware, as amended from time to time. Any repeal
or modification of the provisions of this Article Eight shall not adversely affect any right or
protection hereunder of any person in respect of any act or omission accurring prior to the time
of such repeal or modification.

ARTICLE NINE
Dissolution; Liguldation

Whenever a compromise or arrangement is proposed between the Corporation and its
creditors or any class of them and/or between the Corporation and its stockholders or any class
of them, any court of equitable jurisdiction within the State of Delaware may, on the application
in & summary way of the Corporation or of any creditor or stockholder thereof or on the
application of any receiver or receivers appointed for the Corporation under the provisions of
Section 291 of Title 8 of the Delaware Code or on the application of trustees in dissolution or
of any receiver or receivers appointed for the Corporation under the provisions of Section 279
of Title 8 of the Delaware Code order » meeting of the creditors or class of creditors, amd/or
of the stockholders or class of stockholders of the Corporation, as the case may be, to be
summoned in such manner as the said court directs. If & majority in number representing three-
fourths (3/4) in value of the creditors or class of creditors, and/or of the stockholders or class
of stockholders of the Corporation, as the case may be, agree (o any compromise or arrangement
and to any reorganization of the Corporation as consequence of such compromise or
arrangement, the said compromise or arrangement and the said reorganization shall, if sanctioned
by the court to which the said application has been made, be binding on ail the ¢reditors or class
of creditors, and/or on all the stockholders or class of stockholders of the Corporation, &s the

case may be, and also on the Corporation.
IN WITNESS WHEREOF, TeleTech Holdings, Inc. has caused this Certificate 10 be
signed by the Secretary on August 1, 1996,

TELETECH HOLDINGS, INC., a Delsware
corporation

By: (jch————‘\_—/[C

Chery! Slusarchuk,
Secrelary

J SS9NTELETECH
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CERTIFICATE OF INCORPORATION
OF
TELETECH HOLDINGS, INC,

ARTICLE ONE
Name of Corporation -

The name of the corporation Is Teietech Holdings, Inc,

ARTICLE TWO
Address of Reglstered Agent

The address of the corporation’s registered office in the Swate of Delaware is _
Corporation Trust Center, 1209 Orange Street, in the City of Wilmington, County of New
Castle. The name of its registered agent at such address §s The Corporation Trust Company.

ARTICLE THREE
Purpose

The nature of the business or purposes to be conducted or promoted is to engage in
any lawful act or activity for which corporations may be organized under the General
Corporation Law of the State of Delaware,

ARTICLE FOUR
Stock

The corporation is authorized 1o issue two classes of shares to be designated,
respectively, "Preferred Stock”™ and "Common Stock." The total number of shates of capital
stock that the corporation is authorized to {ssue is 51,860,000, of which 50,000,000 shares
with $0.01 per share par value are designeted 25 Common Stock and 1,860,000 shares with
$6.43 per share par value are designated as Preferred Stock. The rights, preferences and
privileges of and restrictions on Common Stock ang Preferred Stock are as follows:

A, Common Stock Provisions

1. Voting Rights. Except as otherwise provided herein or required by law, each
share of Common Stock shall entitle the holder thereof to one vote: on each matter submidted
to & vote of the siockholders of the corporation, Except as otherwise required by law, the
holders of the shares of Common Stock shalf not vote as separate classes,

Z. Dividend Rights. To the extent permitted under the General Corporation Law
of the State of Delaware, the holders of Common Stock shall be entitled to receive dividends
at such times and in such amounts as may be determined by the board of directors of the
corporation.
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3 Liquidation Rights.

(a}  In the event of any liquidation, dissolution or winding up of the
corporation, whether voluntary or involuntary, and subject to the payment in full of
the liquidation preferences with respect to Preferred Stock, as provided in Section
B.1(a) hereof, the holders of the Common Stock shall be entitled to receive, prier and
in preference to any further distribution of the assets or surplus of the corporation to
the holders of Preferred Stock by reason of their ownership thereof, an amount equal
o0 a 7% annualized return based upon the Common Stock Per Share Vaiue (as
hereinafter defined) of the outstanding shares of Common Stock on the date of such
liguidation, dissolution or winding up of the corporation for each share of Common
Stock then held by them, commencing upon the date of issuance of the Preferred
Stock and less any cash dividends or other cash previously received by each such
holder {or its predecessor in interest) with respect to the Common Stock after the date
of issuance of the Preferred Stock. For purposes of this Section A3, the erm
“Common Stock Per Share Value” shall mean an amount equal to the quotient of (i)
the sum of $53,000,000 plus additional amounts received by the corporation in
consideration for the issuance of Common Stock (including, without limitation,
amounts received for shares of capital stock convertible into Common Stock upon the
conversion thereof) divided by (ii) the number of shares of Common Stock
outstanding on the date of any liguidation, dissolution or winding up of the affairs of
the corporation. The amount of such aggregate payment per share of Common Stock,
based upon the Common Siock Per Share Value, shall be determined pursuant to the

following equation:

The Common Stock Per Share Value multiplied by the product of (A)
1.005833 multiplied by (B) the exponent i, where 2 is equal to the number of
months commencing with the month in which the Preferred Stock was issued
through the month in which the liquidation, dissolution or winding up of the
corporation occurs (both months inclusive), the resulting product of which is
then reduced by the amount of any cash dividends or other cash distributions
received by each such hoider (or its predecessor in interest) with respect to the
Common Stock after the date of issuance of the Preferred Stock.

Subject to the payment in full of the liquidation preferences with respect to
Preferred Stock as provided in Section B.1(2) hereof, if upon the occurrence of such
event. the assets and funds thus distributed among the holders of Cormon Stock shall
be insufficient to permit the payment to such holders of the full aforesaid preferential
emount, then the entire remaining assets and funds of the corporation legally available
for distribution shal! be distributed among the holders of Common Stock in proporion
to the shares of Commosn Stock then held by them.

(M) After payment to the holders of Common Stock of the amounts
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provided in Section A.3(a) hereof and the holders of Preferred Stock of the amounts
provided in Section B.1(a) hereof, the entire remaining assets and funds of the
corporation legally available for distribution, if any, shall be distributed among the
holders of Common Stock and Preferred Stock in proportion to the shares of Common
Stock then held by them or issuable to them upon conversion of the shates of
Preferred Stock then held by them.

(¢)  Whenever the distribution provided for in this Section A.1 shall be
payable in securities or property other than cash, the value of such distribution shall
be the fair market value of such securities or other property as det¢rinined in good
faith by the board of directors.

B. Preferred Stock Provisions

1, Liquidation Preference.

(a) In the cvent of any liquidation, dissolution or winding up of the
corporation, whether voluntary or involuntary, the hoiders of Preferred Stock shall be
entitled to receive out of the assets or surplus funds of the corporation legally
available therefor, for each share of Preferred Stock then held by thers, and prior and
in preference to any distribution to the holders of Common Stock by reason of their
ownership thereof, an amount equal to $6.45 per share, plus a per share cash payment
calculated on the basis of an annualized 7% internal rate of return, less any cash
dividends or other cash previously received by each such holder (or its predecessor in
interest) with respect to such Preferred Stock. The amount of such aggregate
payment per share of Preferred Stock shall be determined pursuant to the following
equation:

$6.45 per share multiplied by the product of (A) 1.005833
multiplied by (B) the exponent n, where # is equal 10 the
number of months commeneing with the month in which the
Preferred Stock was issued through the menth in which the
liquidation, dissolution or winding up of the corporation occurs
(both months inclusive), the resulting product of which is then
reduced by the amount of any cash dividends or other cash
distributions previously received by each such holder (or its
predecessor in interest) with respect to the Preferred Stock.

If upon the occurrence of such event, the assets and funds to be distributed among the
holders of Preferred Stock, pari'passu, shall be insufficient to permit the payment to
such holders of the full preferential amount, then the remaining assets and funds of
the corporation legally available for distribution shall be distributed ratably among the
hoiders of Preferred Stock in proportion to the preferential amount each such holder
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is otherwise entitled to rececive.

{b)  After payment to the holders of Common Stock of the amounts
provided in Section A.3(a) hereof and the holders of Preferred Stock of the amounts
provided in Section B.1(z) hereof, the entire remaining assets and funds of the
corporation legally available for distribution, if any, shall be distributed among the
holders of Common Stock and Preferred Stock in proportion fo the shares of Common
Stock then held by them or issuable to them upon conversion of the shares of
Preferred Stock then held by them. '

(¢)  Whenever the distribution provided for in this Section B.1 shall be
payable in seeurities of property other than cash, the value of such distribution shall
be the falr market value of such securities or other property as determined in good
faith by the board of directors.

2. Optional Redemption,

()  For a period of one hundred twenty (120) days commencing on the date
which is seven (7) years following the date of issuance of any Preferred Stock and
ending at the end of the business day on such 120th day (or the next following
business day if such day shall be a Saturday, Sunday or holiday (the "Redemption
Period™), holders of at least a majority of the Preferred Stock shall have the right 1o
cause the corporation to redeem, and upon such election, the corporation shiall
redeem, from any source of funds legally avatlable therefor, all shares of Preferred
Stock. The corporation shall redeem the Preferred Stock by paying an amount equal
to the greater of (i) the per share Fair Market Value (as hereinafter defined) of the
shares of Common Stock into which the Preferred Stock is convertible on the date of
the redemption {the "Redemption Dase"} of the Proferred Stock {the "Participating
Redemption Right"), which amount shall be payable, as determined by the
corporation’s board of directors, either in cash or in Common Stock by converting the
Preferred Stock into Common Stock, or (ii) $6.45 per share in cash, plus a cash
payment caiculated on the basis of an annualized 7% internal rate of return, less any
cash dividends or other cash previously received by each such holder {or predecessor
in interest) with respect 1o the Prefersed Stock, the aggregate amount of such per
share payment teferred to in clause (ii) of the previous sentence being determined
pursnant to the following equation:

$6.45 per share multiplied by the product of (A) 1.005833
multiplied by (B} the exponent #, where » is equal (o the
mumber of months commencing with the month in which the
Preferred Stock was issued through the month in which such
shares of Preferred Stock are redeemed hercundor (both months
inclusive), the resulting product of which is then reduced by the
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amount of any cash dividends or other cash distributions
previously recsived by each such holder (or its predecessor in
interest) with respect to the Preferred Stock (the "Cash
Redemption Right");

provided, however, that, notwithstanding anything (o the contrary in this Sectlon B.2,
in the event that the board of directors elects 1o pay the holders of Preferred Stock in
Common Stock pursuant to the Participating Redemption Right, then upon the
affirmative vote of the holders of a majority of Preferred Stock, the holders of
Preferred Stock may elect to exercise their Cash Redemption Right in leu of their
Participating Redemption Right such that In no gvent shall the holders of the Preferred
Stock be entitled to receive upon redemption of the Preferred Stock Jess than the
initia! issuance price for the Preferred Stock plus an annualized internal rate of return
of 7%, as provided pursuant to the Cash Redemption Right,

(b} Exercise of the Cash Redemption Right or the Participating Redemption
Right shall be effected by notice to the corporation on behalf of holders of at least a
majority of the Preferred Stogk at any time during the Redemption Petiod of the
election of the Participating Redemption Right or the Cash Redemption Right.

{¢)  Inthe event that the holders of at least 8 majority of the Preferred
Stock do not elect 1o exerclse the Cash Redemption Right or the Participating
Redemption Right during the Redemption Period, then the Preferred Stock shall be
automatically converted into Comumon Stock at the then effective Conversion Price (as
hereinafter defined).

(dy  For purposes of Section B.2(a), "Fair Market Value" per share of
Common Stock shall mean the aggregate fair market value of the corporation, as if
sold &s & going concern, as of the Redemption Date, calculated in accordance with the
procedures set forth below, divided by the sum of the number of shares of Common
Stock issued and outstanding plus the number of shares issuable pursuant to the
conversion of the outstanding Preferred Stock and the exercise of outstanding Options
(45 hereinafter defined) and other Convertible Securities (as hereinafter defined), as of
the Redemption Date.

{iy  For purposes of this Section B.2(d), any action to be taken or
decision to be made by the holders of Preferred Stock shall mean such action
or decision taken by the holders of Preferred Slock acting together 25 a class
that has been approved by the affirmative vote of the holders of at feast a
majority of Preferred Stock.

(ii)  In the event that the corporation’s board of directors elects to
pay the holders of Preferred Stock in cash pursuant to the Participating
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Redemption Right, then under such circumstances, and only such
circumstances, the Fair Market Value shall be determined, st the expense of
the corporation, by a single investment banking firm of national standing
selected by the corporation and approved by the holders of a majority of the
Preferred Stock, which approval shall not be unreasonably withheld or
delayed.

(iiiy  The investment banking firm's calculation of Fair Market Value
shall be based upon traditional approaches used by investment banking firms in
calculating fair market values of entities in the corporation’s business, and, in
particular, analyses and comparisons of previous sales of such comparable
entities and their respective carnings multiples and ratios as compared to these
of the corporation. . The corporation shall provide the investment banking firm
with all of the financial statements, and to the extent available, pro forma and
projecied financial staternents, including income statements, balance sheets,
and statemenis of cash flows, in each case prepared in accordance with
generally accepted accounting principles and the corporation's customary past
practices, and all such other information as the investiment banking firm shall
request in order for the Investment banking firm {o calculate Fair Market
Vaiue.

(iv}  The calculation of Fair Markei Value of the investment banking
firm in accordance with the above procedures shall be conclusive and binding
upon the corporation and the holders of the Preferred Stock, absent manifest
BITor.

(&)  The redemption effected pursuant to this Section B.2 shall be made on
a pro rata basis among the holders of Preferred Stock in proportion fo the shares of
Preferred Stock then held by them, If the fonds of the corporation Isgaily available
for redemption of shares of Preferred Stock are insufficlent to redeem the total
number of shares to be redeemed on the Redemption Date, those funds which are
tegally avalable will be used to redeem the maximum possible number of shares of
Preferred Stock ratably among the holders of such shares, The shares of Preferred
Stock not redeemed shall remain outstanding and entitled to all the rights and
preferences provided herein, At any time thereafter when additiona) funds of the
corporation are legally available for the redemption of the remaining shares of
Preferred Stock, such funds will immediately be used to redeem the balance of the
shares of Preferred Stock which the carporation has become obliged to redeem, but
which §i has not redeemed.

{fy  Within {ificen (15) business days following recelpt by the corporation
of notice from the holders of the Preferred Stock pursnant to Section B.2(b) hereof,
the corporation shall establish the Redemption Date, which shall be not less than en
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{10}, nor more than twenty (20) business days following ibe fater of (1} the date the
corporation received such notice pursuant to Section B.2(b) or (i) the date that the
Fair Market Value has been determined if, and only if, the Participating Redemption
Price is elected, is to be paid in cash and the holders of a majority of the-shares of
Preferred Stock have not elected 10 recelve the Cash Redemption Right in lieu
thereof. The corporation shall provide written notification by matl, first class postage
prepaid, to each holder of record (af the close of business on the business day next
preceding the day on which notice is given pursuant to Section B.2(b)) of Preferred
Stock to be redeemed, at the address last shown on the records of the corporation for
such holder, (i} notifying such holder of the redemption to be effected, (if) specifying
the number of shares to be redeemed from such holder, the Redemption Date (which
shall be not less than ten (10) business days, nor more than twenty (20) business days,
following the date of such notice), the consideration to be paid therefor and the place
at which payment may be obtained, and (iii) calling upon such holder to surrender
the corporation, in the manner &nd at the place designated, the certificate or
certificates representing the shares o be redeemed (the "Redemption Notice®). 1f an
Event of Default (as hereinafier defined) shall occur, then the corporation shall
establish 2 default redemption date and provide holders of the Preferred Stock with a
Redemption Notice af least ten (10) business days prior to any redemption and
otherwise provide notice in accordance with this Section B.2(F) 4s it relates to the
default redemption date.

(g}  On or prior to the Redemption Date, the corporation shall deposit
sufficlent funds to pay the redemption amount pursuant to the Cash Redemption Right
or the Participating Redemption Right, as set forth in Section B.2(a) hereof for all
shares of Preferred Stock designated for redemption in the Redemption Notice and not
yet redeemed with a bank or trust corporation having aggregate capital and surplus in
excess of $100,000,000 as a trust fund for the benefit of the respective holders of the
shares designated for redemption and not yet redeemed, with irrevocable instructions
and authority to the bank or frust corporation to pay such redemption amount for such
shares to their respective holders on or after the Redemption Date upon receipt of
notification from the corporation that such holder has surrendered such holder's share
certificate to the corporation pursuant to Section B.2(f) hereof. As of the Redemption
Date, the deposit shall constitute full payment of the shares to their holders, and from
and after the Redemption Date, the shares so called for redemption shall be redeemed
and shall be deemed to be no longer outstanding, and the holders thereof shall cease
to be stockholders with respect to such shares and shall have no rights with respect
thereto except the rights to receive from the bank or trust corporation payment of the
redemption price of the shates, without further interest, upon surrender of their
cenificates therefor. Such Instructions shall also provide that any moneys deposited
by the corporation pursuant to this Section B.2(g) for the redemption of shares
thereafler converted into shares of Coramon Stock pursuant to Section B.5(2)(3) hereof
prior 16 the Redemption Date shall be returned to the corporation promptly upon such
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conversion. The balance of any moneys deposited by the corporation pursuant 10 this
Section B.2(g) remaining unclaimed at the expiration of six (6) months following the
Redemption Date shall thereafter be retutned to the corporation upon its requt:st
expressed in a resolution of its board of divectors.

h)  So long as any shares of Preferred Stock remain outstanding, in the
event the corporation fails to redeem shares of Preferred Stock as required pursuant to
Section B.2 hereof by nio later than the Redemption Date (an "Event of Default"),
then notwithstanding anything to the contrary in this Certificate of Incorporation, the
amount that the holders of Preferred Stock are entitled to receive otherwise pursuant
to Section B.2 hereof shall be increased such that the annualized rate of return for the
shares of Preferred Stock remaining outstanding shall be equal to a per anmum rate of
interest equal to Citibank, N.A.'s prime rate of interest plus five percent (5%) for a
thirty (30) day period following the Redemption Date, with such rate of interest
increasing by 1/2% in each subsequent thirty (30) day period that the Preferred Stock
remains outstanding; provided, however, that the maximum rate of interest shall not
exceed twenty-five percent (25%) per annum,

3. Xoting Rights.

(&) Gereral. Except as otherwise required by law or as otherwise set forth
herzin, each holder of shares of Preferred Stock shall be entitled to the number of
votes equal to the number of shares of Common Stock into which such shares of
Preferred Stock could be converted immediately after the close of business on the
record date fixed for any annual or special meeting of stockholders or the effective
date of any writien consent, and shall have voting rights and powers equal to the
voting rights and powers of the holders of Common Stock, The helders of Preferred
Stock shall be entitled to notice of any stockholders’ meeting in accordance with the
by-laws of the corporation. Fractional votes shall not, however, be permitted and any
fractional voting rights resulting from the above formula (after aggrepating all shares
inmo which shares of Preferred Stock held by each holder could be converted) shall be
rounded 1o the nearest whole number (with one-half being rounded upward).

®) ard

iy At all times prior to the occurrence of a Qualified IPO (as
hereinafier defined), the board of directors of the corporation shall consist of
sever (1) members. The holders of Preferred Stock, 28 a class, shall be
entitled to elect two (2) members of the board of directors. So long as any of
the Preferred Stock is outstanding, the holders of Common Stock, as 4 class,
shall be entitled to elect five (5) members of the board of directors. -

(iiy  For purposes of this Section, the foliowing terms shall have the
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followlng definitions:

(A)  "Fully Diluted Common Siock” shall mean the total
number of shares of Common Stock outstanding after taking into
account the following: (w) all outstanding shares of Common Stock;
{x) all shares of Common Stock issuable upon conversion of Prefetred
Stock; (y) all shares of Common Stock reserved for issuance pursuarnt
to the corporation’s ¢mployee stock option plan; and (2) any stock
splits, stock dividends, reclassifieations, combinations or similar events
("Stock Adjustments"); provided, however, that Fully Diluted Common
Stock shall not include shares of Common Stock or securities
convertible into, exchangeable with or immediately exercisable for
Common Stock where (1) such shares or securities are issued in
connection with any ecquisition by, or business combination involving,
the corporation, which transaction 18 determined by the board of
directors of the corporation to be on terms which are fair and equitable
to the corporation and its stockholders and approved in good fajth by
the board of directors of the corporation, or (2} holdets of a majority of
Preferred Stock have not exercised their rights of first refusal with
respect (o the Jssuance of such shares or securitles pursuant to
applicable agreements.

- (BY  "Qualified IPO" shall mean a firm commitment,
underwritten public offering of Common Stock effected by means of 4
registration statement, filed with the Securities and Exchange
Commission by the corporation under the Securities Act of 1933, as
amended, where both of the following conditions are satisfied:

(x)  the offering results in 20% or more of the
Fully Diluted Common Stock, calculated without regard to
Common Stock issued pursiiant o the corporation’s employee
stock option plan, being owned of record and beneficially by
Persons who are not Affiliaies of the corporation and available
for trading by public investors; and

(y)  the Qualified IPO Minimum Ratio (as
hereinafier defined) equals or exceeds:

(1)  One and Three-Quarters (1.75), if
the offering occurs on or before December 31, 1997,

2)  Two (2.0, if the offering oocurs
after December 31, 1997, but on or before December 31,
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(3)  Two and One-Half (2.5), if the
offering occurs after December 31, 1998, but on or
before December 31, 1990,

(Cy  "Qualified IPO Minimum Ratio" shall mean 2 fraction (x) the
numerator of whicls is the price to the public per share of Common Stock
sold in the Qualified IPQ, and (y) the denominator of which shall be the
quotient of (1) Twelve Million Dollars ($12,000,000), divided by (2) the
total number of shares of Common Stock issued or issuable upon
conversion of such Preferred Stock, as adjusted for stock splits, stock
dividends, recapitalization, share repurchases, combinations or similar
events with respect to such shares of Common Stock and Preferred Stock.

(D)  “Affiliaste” of any Person shall mean & Person that directly,
of indirectly through one or more imtermediaries, controls, or is controlied
by, or is under common control with, such Person and any member of the
"immediate family” of such Affiliaste. Members of a Person's "immediate
family" shall mean and include only such Person’s spouse, children,
grandchildren and parents, “children” shall include any adopted child of
such Person and "grandchildren” shall include any child adopted by a child
of such Person,

(iii)  Inthe case of any vacancy in the office of a director occurring
among the dirgctors elected by the holders of Preferred Stack pursuant to the
second sentence of Section B.3(b)(i) hereof, the remaining dirsctor so elecied by
the holders of Preferred Stock may, by affirmatlve vote of the remaining director
50 elected if there is but one, or if there is no such director remaining, by the
affirmative vote of the holders of a majority of the shares of Preferred Stock, as a
class, elect & successor or successors to hold the office for the unexpired term of
the director or directors whose place or places shall be vacant. Any director who
shail have been elected by the holders of (A} Preferred Stock, (B) Common Stock
or (C) any director so elected as provided in the preceding sentence hereof, may be
removed during the aforesaid term of office, whether with or without cause, only
by the affirmative vote of the holders of a majority of Preferred Stock or Common
Stock, as the case may be, electing such director.

¢)  Change of Control. Any attempts to effectuate & "change of control” of the
corporation on or prior to December 31, 1999 shali require the approval of the holders of
a majority of the issued and outstanding Preferred Stock; provided, however, that no such
approval Is required if, and only if, (i) the change in control is effacted pursuant to the
sale of all, and not fess than all, Common Stock outstanding held of record or beneficially
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by Kenneth Tuchman and/or his Affiliates at the time of sale {other then Shares of
Common Stock issued or issuable pursuant 1o an employee stock option plan), and (i)
suich sale shall be effected in accordance with all applicable agreements, if any, by and
among holders of Comumon Stock and Preferred Stock. For putposes of this Sectlon
B,3(c), “change of control® shall mean (A) any sale or transfer of series of sales or
wansfers of Common Stock, Preferted Stock or any other equity securities of the
corparation which result In any Person or group of Affiliated Persons (other than Kenreth
Tuchman, the holders of & majority of the Preferred Stock and/or certait of their
Affiliates) having a majority voting interest in the corporation or owning more than 50%
of the aggregate Commoh Stock, Preferred Stock, Common Stock issuable upon
conversion of Preferred Stock and other capital stock of the corporation outstanding at the
time of such sales or transfers or serles of sales or transfers, (B) a sale or transfer of all
or substantiaily all of the operating assets of the corporation or any of its subsidiaries to
any Person other than a wholiy-owned subsldiary of the corporation, or {C} a merger or
consolidation involving the corporation and resulting in a 25% or greater reduction in the
aggregate percentage equity interest of Kenneth Tuchman and/or certain of his Affiliates,
if any, in the corporation or the surviving entity, as the case may be, immediately after
conswmmation of such transaction, as compared 1o the aggregate percentage equity interest
of Kenneth Tuchman, and such certain Affiliatss, If any, in the corporation prior to the
consummation of such transaction, *Person” shali mean an individual, a partnership, a
corporation, an association, a joint stock compeny, 2 trust, & joint venture, an
unincorporated organization and a governimental entity or any department, agency or
political subdivision thereof,

4, Dividends. In the event any cash dividend or other distribution payable in cash or
other propenty is declared on Common Stock, each holder of shares of Preferred Stock on the

record date for such dividend or distribution shall be entitled to receive on the datc of payment or

distribution of such dividend or other distributions, the amount per share of cash or property
equal to the cash or property which would be received by the holders of the number of shares of
Common Stock into which such shares of Preferred Stock could be converted pursuant to Section
B.5(a)(i) hereof immediately prior to such record date.

5. Conversion Rights.
(  Right to Convert

()  Optional Conversion. Each share of Preferred Stock will be
convertible, at the option of the holder thereof, at the office of the corporation or
any transfer agent for such stock, into Common Stock at any time after the date of
issuance of such shaves and prior to the close of business on the business day prior
to the Redemption Date, respectively. Subject to adjustment as sét forth below,
Preferred Stock shall be convertible into such number of fully paid and
nonassessable shares of Commion Stock as Is determined by dividing $6.45 by the

w

+




fEL: Dec 21 94 17310 Wo.00S P.11

- 13-

Conversion Price, determined as hereinafter provided, in effect on the date the
certificate is surrendered for conversion. The price at which shares of Common
Stock shall be deliverable upon conversion of shares of Preferted Stock (the
"Conversion Price") shall initially be $6.45 per share of Common Stock, Such
initial Conversion Price shall be adjusted as hereinafter provided.

()  Mandatory Conversion. Bach share of Preferred Stock witl be

automatically converted into shares of Common Stock at the then effective
Conversion Price, (A} immediately upon the consummation of a Qualified IPO and
(B) on the next business day immediately following the expiration of the
Redemption Period (i.e., the 121st day) pursuant to Section B.2(c) in the event that
the holders of Preferred Stock do not ¢lect to exercise the Cash Redemption Right
pr to accept cash in connection with the Participating Redemption Right.

(b)  Mechanics of Conversion. Before any holder of Preferred Stock will be
entitled to convert such shares of Preferred Stock into shares of Common Stock, such
holder shall surrender the certificate or certificates therefor, duly endorsed, at the office of
the corporation {(or &t such other place as the corporation may designate in a written notice
sent to the holder by first-class mail, postage prepaid, at its address shown on Lhe books
of the corporation), and give written notice to the corporation stating the name or names
in which the certificate or certificates for shares of Common Stock are to be issued. The
porporation, as soon as practicable thereafter, will issue and deliver at such office to such
holder of Preferred Stock or to such holder's nominee or nominees, a certificate or
certificates for the number of shares of Common Stock to which such holder is entitled.
in the event of an optional conversion pursuant to Section B.5(a)(l) hereof, such
conversion will be deemed fo have been made immediately ptior o the close of business
on the date when the corporation receives 8 holder’s certificate or certiflcates for
Peeferred Stock and any other documents or insiruments required hereunder or by
applicable law, and the person or persons entitled fo receive the shares of Common Stock
issuable upon conversion will be treated for all purposes as the record holder or holders of
such shares of Common Stock on such date, In the event of a mandatory conversion
pursnant to Section B.5(a)()(A) hereof, the converslon shall be conditioned wpon the
consummation of the sale of securities and the closing with the underwriters in a Qualified
PO, in which event the Person or Persons entitled (o receive Common Stock upon
conversion of Preferred Stock shall not be deemed 1o have converted such stock unti!
immediately prior to the closing of such sale of secarities.

(¢)  Adjustment to Conversion Prices for Certain Diluting Issues.

()  Special Definitions, For purposes of this Section B.5(c}, the
following definitions apply:

(1)  "Options" shall mean rights, options, or warrants to subscribe




TEL: ' Dee 21 64 17:11 Np.005 .12
-ig.‘

for, purchase or otherwise acguire either Common Stock or Convertible
Securitics (as hereinafter defined other than options held by employees and
issued pursuant to (A) an employes stock option plan adopted by the
corporation and approved by the corporation’s board of directors, or (B) an
 employment agreement with a key employse designated as such by a
resolution of the corporation’s board of directors, such board of directors
seting in good faith).

{3} "Original Issue Date" shall mean the date on which a share of
Preferred Stock was first issued.

(3)  "Convertible Securities” shall mean any evidence of
indebtedness, shares (other than Common Stock and Preferred Stock) or
other securities convertible into or exchangeable for Common Stock.

4y  *Addidonal Shares of Common Stock” shall mean all shares
of Commen Stock issued (or, putsuant to Section B.${c)(iii), deemed to be
issued) by the corporation after the Original Issue Date, other than shares of
Common Stock fssued or issuable:

(A)  upon conversion of shares of Preferred Stock;

(B) to officers, directors or employees of, or consultants
to, the corporation pursuant fo the corporation’s stock option or
stock purchase plans or agreements on terms approved by the board
of directors, subject to Stock Adjustments;

(C) as a dividend or distribution on Preferred Stock;

(I} for which adjustment of the Conversion Price is made
pursvant to Section B.5(c).

(B}  in connection with a transaction that is determined by
ihe corporation’s board of directots to be on terms which are fair
and equitable to the corporation and lts stockholders, has been
approved in good faith by the corporation’s board of directors, does
not involve a Change of Control and:

(1) s effected to attract key employees for the
corporation or its subsidiaries;

(2)  consists of an acquisition by, or business
combinatlon Involving, the corporation: or
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(3)  conslsts of the issuance of Common Stock to a
corporation or othet business entity for a strategic business
purpose in connection with a business relationship and
Interest with the corporation for a consideration (including,
without limitation, aggregate sales ravenue) of at least

(i)  No Adiustment of Conversion Prices. Notwithstanding any
provision herein to the contrary, except as atherwise provided in Section B.2(h)
hereof, no adjustment in the Conversion Price, respectively, shall be made unless
the consideration per share (determined pursuant to Section B.5(c)(iv) hereof) for
an Additional Share of Common Stock issued or deemed fo be issued by the
corporation is less than the Conversion Price for the Preferred Stock in effect on
the date of, and immediately prior to, such issue.

Jeeingd Issue of Additional Share omunon Stack. In the evert
the corporation at any time or from time to time after the Original Issue Date shail
issue any Options or Convertible Securitles or shall fix a record date for the
determination of holders of any class of securities then entitled to receive any such
Options or Convertible Securdties, then the maximum number of shares (as set
forth in the instrument relating thereto without regard to any provisions contained
therein designed 10 protect against dilutlon) of Common Stock fssuable upon the

- exercise of such Options or, in the case of Convertible Securities and Options
therefor, the conversion or exchange of such Convertible Securities and Options
therefor, the conversion or exchange of such Convertible Securities, shall be
deemed 10 be Additional Shares of Common Stock issued as of the time of such
issue or, in case such a record date shall have been fixed, as of the close of
business on such record date, provided that in any such case in which Additional

Shares of Common Stock are deemed 1o be issued:

(1) No further adjusirents in the Conversion Price shall be made
upon the subsequent issue of Convertible Securities or shares of Commen
Stock upon the exercise of such Options or conversion or exchange of such
Convertible Securities;

(2)  If such Options or Convertible Securities by their terms
provide, with the passage of time or otherwise, for any increase or decrease
in the consideration payable to the corporation, or decrease or increase in
the number of shares of Common Stock issuable, upon the exercise,
conversion or exchange thereof, the Conversion Price computed upon the
original issue thereof (or upon the occurrence of & record date with respeet
thereto), and any subsequent adjustments based thereon, shall, upon any
such increase or decrease becoming effective, be recomputed to reflect such
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Increase of decrease insofar as it affects such Options o the rights of
conversion or exchange under such Convertble Securities (provided,
however, that no such adjustiment of the Conversion Price shall affect
Common Stock previously issued upon conversion of Preferred Stock);

(3)  Upon the expiration of any such Options or any rights of
conversion or exchange under such Convertible Securitles which shall not
have been exercised, the Conversion Price computed upon the original issue
thereof (o upon the oceurrence of a record date with respect thereto), and
any subsequent adjustments based thereon, shall, upon such expiration, be
recomputed as if;

(A) In the case of Convertible Securities or Options for
Common Stock, the only Additional Shares of Common Stock issued
wete the shares of Common Stock, if any, actually issued upon the
exercise of such Options or the conversion or exchange of such
Convertible Securities and the considerstion received therefor was
the consideration actually received by the corporation for the issue of
all such Options, whether or not exerised, plus the consideration
actually teceived by the corperation upon such exercise, or for the
issue of all such Convertible Securities which were actually
converted or exchanged, plus the additional conslderation, if any,
actually received by the corporation upon such conversion of
exchange; and

(B) Inthe case of Options for Convertible Securities, only
the Convertible Securities, if any, actually issued upon the exercise
thereof were igsued at the time of issue of such Options, and the
consideration received by the corporation for the Additional Shares
of Common Stock deemed to have been then issued was the
consideration actually received by the corporation for the issue of all
such Qptions, whether or not exercised, plus the consideration
deemed to have been received by the corporation (determined
pursuant to Section B.5(c)) upon the issue of the Convertible
Securities with respect to which such Options were actually
exercised;

{4)  No readjustment pursuarit to Section B,3(c)}(iii}(2) or (3)
heteof shall have the effect of increasing the Conversion Price (o an amount
which exceeds the lower of (8) the Conversion Price on the original
adjustment date, or (b) the Conversion Price that would have resultcd from
any isswance of Additional Shares of Common Stock between the origmal
adjustment date and such readjustment date; and
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8y  Inthe case of any Optlons which expire by their terms not
more than thirty (30) days after the date of issue thereof, no adjustment of
the Conversion Price shall bo made unti] the expiratlon or exercise of all
such Options, whereupon suck adjustment shatl be made in the same
manner provided in Section B.5(c)(Hi)(3) hereof,

_g&mmgg_m In the event thc cemaralian, at zmy nme after the Origina!
Issue Date, shall be deemed to issue Additional Shares of Common Stock pursuant
to Section B.5(c) without considermtion or for a consideration per shate less than
the Conversion Price, immediately prior to such issue, then and in such event, the
Conversion Price shall be reduced, concurrently with such issue, 1o a price
(calculated to the nearest cent) determined by multiplying such Conversion Price
by a fraction, the numerator of which shall be the mumber of shares of Common
Stock outstanding immediately prior to such deemed issue plus the number of
shares of Common Stock which the aggregate consideration received by the
corporation for the total number of Additional Shares of Common Stock deemed to
be issued pursuant to Section B.5(c) hereof would purchase at such Conversion
Price in effect immediately prior to such {ssuance, and the denominator of which
shall be the number of shares of Common Stock outstanding immediately prior to
sach issue plus the pumber of such Additional Shares of Common Stock deemed
issued pursuant to Section B.5(c). For purposes of the above ¢aleulation, the
mamber of shares of Common Stock outstanding immediately prior to such issue
shall be calculaled on a fully dikuted basis, as if all shares of Preferred Stock and
all Convertible Securities had been fully converted irto shares of Common Stock
immediately prior to such issuance (and the resulting securities fully converted into
shares of Common Stock, if 8o convertible) as of such date, but not including in
such calculation any additiofal shares of Comsmon Stock fssuable with respect 10
shares of Preferred Stock, Convertible Securities, or outstanding Options, solely as
a result of the adjustment of the Conversion Price resulting from the deemed
issuance of Additional Shares of Common Stock pursuant to Section B.5(c) causing
such adjustment,

erminat isideration. For purposes of Section B.6(c), the
consideration rece:ved by the corpnratton for the lssue of any Additional Shares of
Cotnmon Stock shafl be computed as follows:

(1) Cash and Property, Such consideration shall:

(A}  insofar as it consists of cash, be computed at the
aggregate amount of cash received by the corporation excluding
amounts paid or payable for accrued interest or accrued dividends:
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{(B)  ingofar gs it consists of property other than cash, be
computed at the fair value thereof at the time of such issue, as
determined in good faith by the board of directors; and

(C)  in the event Additional Shares of Common Stock are
issued together with other shares or securities or other assets of the
corporation for consideration which covers both, be the proportion
of such consideration so received, computed as provided in clauses
(A) and (B) above, as determined in good faith by the board of
directors.

(2)  Options and Convertible Sccurities. The consideration per

share received by the corporation for Additional Shares of Common Stock
deemed to have been issued pursuant to Section B.5(e)(ii), relating to
Options and Convertible Securities shall be determined by dividing:

(A) the total amount, if any, recelved or receivable by the
corpotation as conslderation for the issue of such Options or
Convertible Securities, plus the minimutn aggregate amount of
additional consideration (as set forth in the instruments relating
thereto, without regard to any provision contained therein designed
{o protect against difution) payable to the corporation upon the
exercise of such Options or the conversion or exchange of such
Convertible Securities, or in the case of Options for Convertible
Securities, the exercise of such Options for Convertible Securities
and the conversion or exchange of such Convertible Securities, by

{By the maximum number of shares of Commen Stock (as
sct forth in the instruments relating thereto, without regard to any
provision contained thetein designed to protect against the dilution)
issuable upon the exercise of such Optlons or conversion or ex-
change of such Convertibie Securities,

Combmations ar ngms:gns of ngmon §tock. In the evcm that the corporanon at any
time or from time {o time after the Original Issue Date shall declare or pay, withowt
consideration, any dividend on Common Stock payable in Common Stock or in any right
to acquire Comimon Stock for no consideration, or shall effect a subdivision of the
outstanding shares of Common Stogk into a greater number of shares of Common Stock
(by stock split, reclassification or otherwise than by payment of a dividend in Common
Stock or in any ripht to acquire Common Stock}, or in the évent the outstanding shares of
Common Stock shall be combined or consolidated, by reclassification or otherwise, into a
lesser number of shares of Common Stock, then Conversion Price in effect immediately

-
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prior to such event shall, concurrently with the effectiveness of such event, he
proportionately decreased or increased, as appropriate.” In the event that the corporation
shall declare or pry, without considerstion, any dividend on Common Stock payable in
any right to acquire Commion Stock for no consideration, then {he cotporation shall be
decmied to have made & dividend payable in Common Stock in an amount of shares equal
to the maximum number of shares issuable upon exercise of such rights (o acquire

Common Stock,

€  Adlustments for Reclassification and Reorgapization. If Common Stock
igsuable upon conversion of Preferred Stock shall be changed into the same or a different
number of shares of any other class or classes of stock, whether by capital reorganization,
reclassification or otherwise (other than & subdivision or combination of shares provided
for in Section B.5(d) hereof or a merger or other reorganization referred to in Section
B.1(b) hereof), the Conversion Price then in effect shall, concurrently with the
effectiveniess of such reorganization or reclassification, be proportionately adjusted so that
Preferred Stock shall be convertible into, in lieu of the number of shares of Common
Stock which the holdess would otherwise have been entitled to receive, a rumber of shares
of such other class or classes of stock equivalent to the number of shares of Common
Stock that would have been subject to receipt by the holders upon conversion of Preferred
Stock immediately before such change or cash or other property in respect thereof,

()  No Impairment. The corporation will not, by amendtnent of this Certificate
of Incorporation or through any reorganization, transfer of assets, consolidation, merger,
dissolution, issue or sale of secusities or any other voluntary action, &void or seck to
avoid the observance or performance of any of the terms to be observed or performed
hereunder by the Corporation, but will at all times in good faith assist it the carrying out
of all the provisions of this Section B.5 und in the taking of alt such action as may be
necessary or appropriate in order to protect the conversion rights of the holders of
Preferred Stock against impalrment.

(g)  Centificates as 10 Adjustments. Upon the oecurrence of each adjustment or
readjustment of any Conversion Price pursuant 1o this Section B.5, the corporation, at its

expense, shall promptly compuie such adjustment or readjustment in accordance with the
tetns hereof and prepare and furnish to each holder of Preferred Stock a certificate
executed by the corporation’s chief operating and financial officers and independent
certified public accountants setting forth such adjustment or readjustment and showing in
detaif the facts upon which such adjustment or readjustment lg based. The corporation
shall, upon the written request at any time of any holder of Preferred Stock, furnish or
canse 0 be furnished to such holder a Hke certificate seiting forth (1) such adjustments and
readjustments, (ii) the Conversion Price at the time in effect, and (iii) the number of
shares of Common Stock and the amount, if any, of other property which at the time
would be received upon the conversion of Preferred Stock.
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(%)  Notiges of Record Daje. In the event that the corporation shall propose at
any time: (i) to declare any dividend or distribution upon Common Stock, whether in
cash, propetiy, stock of other secutities, whether or not a regular cash dividend and
whether ot not out of earnings or eamed surplus; (i) to offer subscription pro rata tv the
holders of any class or series of its stock any additiona) shares of stock of any class or
series or other rights; (iii) to effect any reclassification or recapitalization of the.
outstanding Common Stock involving & change in Common Stock; or (iv) to merge or
consolidate with or into any other corporation, or sell, lease or convey all or substantially
all of its assets, or to Houidate, dissolve or wind up; then, in connection with each such
event, the corporation shatf send to the holders of Preferred Stock:

(1} At least thirty (30) days' prior written notice of the date on which a
record shall be taken for such dividend, distribution or subscription rights (and
specifying the date on which the holders of Common Stock shall be entitled
thereio) or for determining rights to vote, if any, in respect of the matters referred
to In (B)(iii) and (h){iv) above; and

(3} Inthe case of the matters referred to in (h)(ii) and (h)(iv) above, at
least thirty (30) days” priot written notice of the date when the same shall take
place (and specifying the date on which the holders of Common Stock shall be
entitled to exchange thelr Common Stock for securities or other praperty
deliverable upon the occurrence of such event),

Fach notice referred to in subparagraphs (1) and (2) above shall set forth in detail ail
material terms of the event or action propesed to be laken by the corporation, any adjustment to
the Conversion Price resulting from or required as a result of such event or action and the
calculations upon which such adjustment s based.

(i)  Issue Taxes. The corporation shall pay any and all issue and other taxes thal
may be payable In respect of any issue or delivery of shares of Common Stock on
conversion of Preferred Stock pursuant hereto; provided, however, that the corporation
shall not be obligated to pay any transfer taxes resulting from any transfer requested by
any holder in connection with any such conversion.

()  Reservation of Stock Issuable upon Conversion. The corporation shall at al

times reserve and keep available out of its suthorized but unissued shates of Common
Stock the full number of shares of Common Stock deliverable (i) under the corporation’s
employee stock option plan and (i) upon conversion of all of the then outstanding
Preferred Stock. The corporation shall, at its own expense, take all such actions and
obtain all permits and orders as may be necessary to enable the corporation lawfully to
issue Common Stock upon the conversion of shares of Preferred Stock.

{k)  Practional Shares. Mo fractional share shall be issued upon the conversion
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of any share or shares of Preferred Stock. All shares of Comimon Stack (including
fractions thereof) issusble upon conversion of more than one share of Preferred Stock by a
holder thereof shail be aggregated for purposes of determining whether the conversion
would result in the issuance of any fractional share. If, after the aforementioned
aggregation, the conversion would result in the issuance of a fraction of a share of
Common Stock, the corporation shall, in liew of issuing any fractional share, pay the
holder otherwise entitied 1o such fraction a sum in cash equal to the fair market value of
such fraction on the date of conversion (as determined in good faith by the board of
directors).

()  Moices. Any notice required by the provisions of this Section B.5 to be
given to the holders of shares of Preferred Stock shall be deemed given If addressed to
gach holder of record at his address as it appears on the books of the corporation and (i)
deposited in the United States mall, postage prepaid, (ii) sent by facsimile eransmission, or
(iii} detivered by nationally vecognized private courler.

6. Amendments to Cergificate of Incorporation or By-jawg. The corporation shall not
amend this Certificata of Incorporation or its By-laws without the approval, by vote or written
consent, of the holders of at least a majority of Preferred Stock if such amendment would change
any of the rights, preferences or privifeges provided for herein for the benefit of any shares of
Preferred Stock, Without limiting the generality of the preceding sentence, the corporation will
not amend this Certificate of Incorporation or its By-laws without the approval of the holders of
at least a majorily of Preferred Stock if such amendment would:

(i} Change the relative saniori'ty rights of the holders of such Preferred
Stock as (o the payment of dividends in relation to the holders of any other capital
stack of the corporation;

(i)  Reduce the amount payable to the holders of Preferred Stock upon
the voluntary or involumary Hquidation, dissolution, or winding up of the
corporation, or change the relative senfority of the liquidation preferences of the
holders of such Preferred Stock fo the rights upon Hquidation of the holders of any
other capital stock of the Corporation; :

(i) Reduge the rates of redemption specified in Sections B.2 hereof with
respect to Preferred Stock;

(iv)  Delay the Redemption Date as provided in Section B.2(a) hercof;

(v)  Make Preferred Stock redeemable at the option of the corporation;
or

(vi)  Cancel or modify the conversion rights for Preferred Stock provided -
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for in Section B.5 hereof.

No share or shares of Preferred Stock acquired by the corporation by reason of
redemption, purchase, conversion or otherwise shall be reissued, and all such shares shall be
canceled, retired and eliminated from the shares which the corporation shall be suthorized to
issue,

ARTICLE V
By-laws

In furtherance und not in Himitation of the powers conferred by statute, the board of
directors shall have the power, both before and after receipt of any payment for any of the
corporation’s capital stock, to adopt, amend, repeal ot otherwise alter the By-laws of the
Corporation without any action on the part of the stockholders; provided, however, that the grant
of such power to the board of directors shall not divest the stockholders of nor limit their power
to adopt, amend, repeal or otherwise alter the By-laws,

ARTICLE V1
Election of Directors

Etections of directors need not be by written ballot except and to the extent provided in
the by-laws of the corporation.

ARTICLE VI
Liability of Directors

No director shall be personally liable to the Corporation or ifs stockholders for monetary
damages for any breach of fiductary duty by such director as a director. Notwithstanding the
foregoing sentence, a director shall be liable fo the extent provided by applicable Jaw (i) for
breach of the director’s duty of loyalty to the corporation or its stockholders, (ii) for acts or
omissions not in good faith or which involve intentional misconduct or a knowing violation of
law, (jif) pursuant to Section 174 of the General Corporation Law of the State of Delaware or
(iv) fot any transaction from which the director derived an improper personal benefit. No
amendment (o o repeal of this Anticle VII shall apply to or have any effect on the liability or
alleged Hability of any director of the corporation for or with respeet to any acts or omission of
such director accurring prior to such amendment,
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ARTICLE VI
Indemnification

dey ation - Good Faith. Any person who was of is a party or is
threatcned to made & party to any threatﬁnam pending or completed action, suit or proveeding,
whether clvil, criminal, administrative or investigative (other than an action by or in the right of
the corporation), by reason of the fact that such person is or was & director, officer, employee or
agenl of the corporation, of is or was serving at the request of the corporation as a director,
officer, employee or agent of another corporation, partmership, joint venture, trust or other
enterprises, shall be indemnified by the corporation against expenses (Including attorneys’ fees),
judgments, fines and amounts paid in settlement actually and reasonably incurred by him or her in
connection with such action, suit or proceeding If such person acted in good faith and in a manner
he or she reasonably belioved to be in or not opposed to the best interests of the corporation, and,
with respect to any criminal action or proceeding, had no reasonable cause to believe his or her
conduct was unjawful, The termination of any action, suit ot proceeding by judgment, order,
settlement, conviction or upon a plea of nolo contendere or its equivalent shall not, of itself, create
a presumption that the person did not act in good faith and in & manner which such person
reasonably believed to be in or not opposed to the best interests of the corporation, and, with
respect 10 any criminal action or proceeding, had reasonable cause to believe that bis or her
conduct was unlawful,

B. Bmmmn;ﬁggmn_ﬂmd_mm The corporation shall indemnify any
person who was or is & party or is threatened to be made a party to any threatened, pendmg or
completed action or suit by or in the right of the corporation to procute a judgment in its favor by
reason of the fact that such person is or was a director, officer, employee or agent of the
corporation or is or was serving at the request of the corporation as a direetor, officer, employee
or agent of another corporation, partnership, joini venture, trust or other enterprise against
expenses (including attorneys’ fees) actually and reasonably incurred by him or her in connection
with the defense or settlement of such action or suit if such person acted in good faith and in a
marnner he or she reasonably believed to be in or not opposed to the best interests of the
corporation and except that no indemnification shall be made in respect of any claim, issue or
matter as to which such person shall have been adjudged to be tiable 10 the corporation unless and
only to the extent that the Court of Chancery of Delaware or the Court in which such action or suit
was brought shall determine upon application that, despite the adjudication of liability but in view
of all the circumstances of the case, such person is fairly and reasonably entitled to indenmity for
such expenses which the Court of Chancery of Delaware, or such other court shall deem proper.

. Expenses. To the extent that s director, officer, emp*ayce or agent of & corporation
has been successful on the merits or otherwise in defense of any action, suit or proceeding referted
to in Sections A and B of this Article VI, or in defense of any claim, issue or matter therein,
such person shall be indemnified against expenses (including attoreys' fees) actually and
reasonably incurred by him or her in connection therewith,
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D.  Standerd of Conduct. Any indemnification pursuant to Sections A and B of this
Article VII (unless ordered by a court) shall be made by the corporation only as authorized in the
specific case upon a determination that indemnification of the director, officer, employee or agent
is proper in the circumstances because such person has met the applicable standard of conduct set
forth in Sections A and B of this Articie VIl Such determination shall be made by the board of
directors by a majority vote of a quorum consisting of directors who were not parties o such
action, suit or proceeding, or if such a quorum is fiot obtainable (or, even if obtainable a quorum
of disinterested directors so directs) by independent legal counsel in written opinion, or by the
stockbolders.

E.  Prepayment of Expenses. Expenses (including attorney's fees) incurred by @
director, officer, employes or agent of the corporation in defending a civil, criminal,
administtative or investigative action, suit or proceeding may be paid by the corporation in
advance of the final disposition of such action, suit or proceeding upon receipt of an undertaking
by or on behalf of the director, officer, employee or agent to repay such amount if it shall uiti-
mately be determined that such person is not entitled to be indemnified by the corporation as
authorized in this Article VIIL

F.  Non-Bxclusivity of Rights. The indemnification and advancement of expenses
provided by this Article VI shall not be decmed exclusive of any other rights to which those
seeking indemnification or advancement of expenses may be entitled under statute, provision of
this Certificate of Incorporation or the by-laws of the corporation, agreement, vote of stockholders
or disinterested directors or otherwise, both as to ection in such person’s official capacity and as to
action in another capacity while holding such office, and shall, unless otherwise provided when
suthorized or ratified, continue as to a person who has ceased to be a ditector, officer, employee
or agent and shall inure to the benefit of the heirs, executors and administrators of such a person.

G.  Insurange. If available on commercially reasonable terms, the corporation shall
putchase and maintain insurance on behalf of any person who Is or was a director, officer,
employee or agent of the corporation, or is or was serving at the request of the corporation as a
director, officer, employee or agent of another corporation, parmership, joint veature, trust or
ather enterprise against any liability asserted against such person and incurred by such persen in
any such capacity, ot atising out of bis or her status as such, whether or not the corporation would
have the power to indemnify him or her against such liability under the provision of this Article
Vill.

H.,  Definitions. For the purpose of this Article VIII, all words and phrases used herein
shall have the meanings ascribed to them under Section 145 of the General Corporation Law of the
State of Delaware.

i Amendment or Repeal. Any repeal or modification of the foregoing provisions of
this Article shall ot adversely affect any right or protection hereunder of any person in respect of
any act or omission occurting prior to the time of such repeal or modification.
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The undersigned incorporator, for the purpose of forming a corporation pursuant to the
General Corporation Law of the State of Delaware, does make this certificate, hercby declaring
and certifying that this is his act and deed and the facts stated herein are true, and accordingly has
hereunto set his hand this .2/ day of December, 1994,

700 Lincoln Street
14th Floor
Denver. CO 80203



122681747

ét—:wiﬁv:NEAL GERBER EISENDERG © 8- 1-38 7104744 OFFIGE SERVICES- 402 739 3813i# 3
RESTATED
CERTIFICATE OF INCORPORATION
OF

TELETECH HOLDINGS, INC.

TELETECH HOLDINGS, INC,, a Delaware corporation, for the purposes hereinafter
stated, under and pursuant to the provisions of the General Corporation Law of the State of
Delaware, as amended, does hereby certify as follows:

1. The name of the corporation (the “Corporstion”) is TeleTech Holdings, Inc.

2. The original Certificate of Incorporation was filed with the Secretary of State of
the State of Delaware on December 22, 1994,

ER Pursuant to Sections 242 and 245 of the General Corperation Law of the State of
Delaware, as amended, this Restated Certificate of Incorporation restates and integrates and
further amends the provisions of the original Certificate of Incorporation of the Corporation.

4. This Restated Certificate of Incotporation was duly sdopted by written consents
of the stockholders in accordance with the applicable provisions of Sections 228, 242 and 245
of the General Corporation Law of the State of Delaware, as amended, and written notice of the
adoption of this Restated Certificate of Incorparation has been given as provided by Section 228
of the General Corperation Law of the State of Delaware, as amended, to every stockholder
entitled fo such notice,

3. The text of the Certificate of Incorporation of the Corporation is hereby restated
and further amended fo read in its entirety as follows:

ARTICLE ONE
Nante af Corporation

The name of the Corporation is TeleTech Holdings, Inc.

ARTICLE TWO
Address of Registered Agent

‘The address of the Corporation’s registered office in the State of Delaware is Corporation
Trust Center, 1209 Orange Street, in the City of Wilmington, County of New Casile. The name
of its registered agent at such address is The Corporation Trust Company,

STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILEB 171:45 AN 0B/01/1996
JEQZ24210 ~ 2464275
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ARTICLE THREE
Purpose

The nature of the business or purpuses to be conducted or promoted is to engage in any
lawful act or activity for which corporations may be organized under the General Corporation
Law of the State of Delaware, as amended. The Corporation shall have perpetual existence,

ARTICLE FOUR
Stock

A, Authorized Stock. The total number of shares of stock which the Corporation
shall have authority to issue is 160,000,000, of which 150,000,000 shares with $0.01 per share
par value are designated as Common Stock and 10,000,000 shares of $0.01 per share par value
are designated as Preferred Stock,

B. Right 10 Designate Preferred Stock. The board of directors of the Corporation

is authorized, subject to limitations prescribed by law, to provide by resclution or resolutions
for the issuance of the shares of Preferted Stock as a class or in series and, by filing a certificate
of designations, pursuant to the Genersl Corporation Law of the State of Delaware, as amended,
sctting forth a copy of such resolution or resotutions to establish from time to time the number
of shares to be inchuded in each such series, and to fix the designation, powers, preferences, and
rights of the shares of the class or of each such series and the qualifications, limitations, and
restrictions thereof. The authority of the board of directors with respect to the class or each
series shall include, but not be limited to, determination of the following:

1 the number of shares constituting any series and the distinctive designation
of that series;

2. the dividend rate on the shares of the class or of any series, whether
dividends shall be cumulative, and, if so, from which date or dates, and the relative rights of
priority, if any, of payment of dividends on shares of the class or of that series;

3. whether the class or any series shail have voting rights, in addition to the
voting rights provided by law, and, if so, the terms of such voting rights:

4. whether the class or any series shali have conversion privileges and, if so,
the terms and conditions of conversion, including provision for adjustment of the conversion rate
in such vents as the board of directors shail determine,

5. whether or not the shares of the class or of any series shall be redeemable,
and, if so, the terms and conditions of such redemption, including the date or date upon or after
which they shall be redeemable and the amount per share payable in case of redemption, which
amount may vary under different conditions and at different redemption dates;
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6. whether the class or any series shall have a sinking fund for the redemption
or purchase of shares of the class or of that series, and, if so, the terms and amount of such
sinking fond:

7. the rights of the shares of e class or of any series in the event of
voluntary or involuntary dissolution or winding up of the Corporation, and the relative rights of
priority, if any, of payment of shares of the class or of that serigs; and

B, any other powers, preferences, rights, qualifications, limitations, and
restrictions of the class or of any series,

ARTICLE FIVE
By-laws

In furtherance and not in limitation of the powers conferred by statute, the board of
directors shall have the power, hoth before and after receipt of any payment for any of the
Corporation’s capital stock, to adopt, amend, vepeal or otherwise alter the By-laws of the
Corporation without any action on the part of the stockholders; provided, however, that the grant
of such power to the board of directors shall not divest the stockholders of nor limit their power
to adopt, amend, repeat or otherwise alter the By-laws.

ARTICLE SIX
Election of Direciors

Elections of directors need not be by written ballot except and to the exient provided in
the By-laws of the Corporation.

ARTICLE SEVEN
Liakiliy of Directors

To the fullest extent permitted by the General Corporation Law of the State of Delaware,
as amended from time {0 time, g director of the Corporation shall not be fable to the
Corporation or its stockholders for monetary damages for breach of fiductary duty as a director.
No amendment fo or repeal of this Article Seven shall apply 10 or have any effect on the lability
or alleged liability of any director of the Carporation for or with respect to any acts or omission
of such director oceurring prior to such amendment,

ARTICLE EIGHT
Indemnification

The Corporation shall indemnify all directors, officers, employees and agents of the
Corporation, and shall advance expenses reasonably incurred by such directors, officers,
employees and agents in defending any civil, criminal, administrative of investigative action, suit
Or proceeding, in accordance with and to the fullest extent permutted by Section 145 of the

3




General Corporation Law of the State of Delaware, as amended from time to time. Any repeal
or modification of the provisions of this Article Eight shall not adversely affect any right or
protection hereunder of any person in respect of any act or omission accurring prior to the time
of such repeal or modification.

ARTICLE NINE
Dissolution; Liguldation

Whenever a compromise or arrangement is proposed between the Corporation and its
creditors or any class of them and/or between the Corporation and its stockholders or any class
of them, any court of equitable jurisdiction within the State of Delaware may, on the application
in & summary way of the Corporation or of any creditor or stockholder thereof or on the
application of any receiver or receivers appointed for the Corporation under the provisions of
Section 291 of Title 8 of the Delaware Code or on the application of trustees in dissolution or
of any receiver or receivers appointed for the Corporation under the provisions of Section 279
of Title 8 of the Delaware Code order » meeting of the creditors or class of creditors, amd/or
of the stockholders or class of stockholders of the Corporation, as the case may be, to be
summoned in such manner as the said court directs. If & majority in number representing three-
fourths (3/4) in value of the creditors or class of creditors, and/or of the stockholders or class
of stockholders of the Corporation, as the case may be, agree (o any compromise or arrangement
and to any reorganization of the Corporation as consequence of such compromise or
arrangement, the said compromise or arrangement and the said reorganization shall, if sanctioned
by the court to which the said application has been made, be binding on ail the ¢reditors or class
of creditors, and/or on all the stockholders or class of stockholders of the Corporation, &s the

case may be, and also on the Corporation.
IN WITNESS WHEREOF, TeleTech Holdings, Inc. has caused this Certificate 10 be
signed by the Secretary on August 1, 1996,

TELETECH HOLDINGS, INC., a Delsware
corporation

By: (jch————‘\_—/[C

Chery! Slusarchuk,
Secrelary

J SS9NTELETECH

e R T d L T R s

t mm——
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CERTIFICATE OF INCORPORATION
OF
TELETECH HOLDINGS, INC,

ARTICLE ONE
Name of Corporation -

The name of the corporation Is Teietech Holdings, Inc,

ARTICLE TWO
Address of Reglstered Agent

The address of the corporation’s registered office in the Swate of Delaware is _
Corporation Trust Center, 1209 Orange Street, in the City of Wilmington, County of New
Castle. The name of its registered agent at such address §s The Corporation Trust Company.

ARTICLE THREE
Purpose

The nature of the business or purposes to be conducted or promoted is to engage in
any lawful act or activity for which corporations may be organized under the General
Corporation Law of the State of Delaware,

ARTICLE FOUR
Stock

The corporation is authorized 1o issue two classes of shares to be designated,
respectively, "Preferred Stock”™ and "Common Stock." The total number of shates of capital
stock that the corporation is authorized to {ssue is 51,860,000, of which 50,000,000 shares
with $0.01 per share par value are designeted 25 Common Stock and 1,860,000 shares with
$6.43 per share par value are designated as Preferred Stock. The rights, preferences and
privileges of and restrictions on Common Stock ang Preferred Stock are as follows:

A, Common Stock Provisions

1. Voting Rights. Except as otherwise provided herein or required by law, each
share of Common Stock shall entitle the holder thereof to one vote: on each matter submidted
to & vote of the siockholders of the corporation, Except as otherwise required by law, the
holders of the shares of Common Stock shalf not vote as separate classes,

Z. Dividend Rights. To the extent permitted under the General Corporation Law
of the State of Delaware, the holders of Common Stock shall be entitled to receive dividends
at such times and in such amounts as may be determined by the board of directors of the
corporation.
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3 Liquidation Rights.

(a}  In the event of any liquidation, dissolution or winding up of the
corporation, whether voluntary or involuntary, and subject to the payment in full of
the liquidation preferences with respect to Preferred Stock, as provided in Section
B.1(a) hereof, the holders of the Common Stock shall be entitled to receive, prier and
in preference to any further distribution of the assets or surplus of the corporation to
the holders of Preferred Stock by reason of their ownership thereof, an amount equal
o0 a 7% annualized return based upon the Common Stock Per Share Vaiue (as
hereinafter defined) of the outstanding shares of Common Stock on the date of such
liguidation, dissolution or winding up of the corporation for each share of Common
Stock then held by them, commencing upon the date of issuance of the Preferred
Stock and less any cash dividends or other cash previously received by each such
holder {or its predecessor in interest) with respect to the Common Stock after the date
of issuance of the Preferred Stock. For purposes of this Section A3, the erm
“Common Stock Per Share Value” shall mean an amount equal to the quotient of (i)
the sum of $53,000,000 plus additional amounts received by the corporation in
consideration for the issuance of Common Stock (including, without limitation,
amounts received for shares of capital stock convertible into Common Stock upon the
conversion thereof) divided by (ii) the number of shares of Common Stock
outstanding on the date of any liguidation, dissolution or winding up of the affairs of
the corporation. The amount of such aggregate payment per share of Common Stock,
based upon the Common Siock Per Share Value, shall be determined pursuant to the

following equation:

The Common Stock Per Share Value multiplied by the product of (A)
1.005833 multiplied by (B) the exponent i, where 2 is equal to the number of
months commencing with the month in which the Preferred Stock was issued
through the month in which the liquidation, dissolution or winding up of the
corporation occurs (both months inclusive), the resulting product of which is
then reduced by the amount of any cash dividends or other cash distributions
received by each such hoider (or its predecessor in interest) with respect to the
Common Stock after the date of issuance of the Preferred Stock.

Subject to the payment in full of the liquidation preferences with respect to
Preferred Stock as provided in Section B.1(2) hereof, if upon the occurrence of such
event. the assets and funds thus distributed among the holders of Cormon Stock shall
be insufficient to permit the payment to such holders of the full aforesaid preferential
emount, then the entire remaining assets and funds of the corporation legally available
for distribution shal! be distributed among the holders of Common Stock in proporion
to the shares of Commosn Stock then held by them.

(M) After payment to the holders of Common Stock of the amounts
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provided in Section A.3(a) hereof and the holders of Preferred Stock of the amounts
provided in Section B.1(a) hereof, the entire remaining assets and funds of the
corporation legally available for distribution, if any, shall be distributed among the
holders of Common Stock and Preferred Stock in proportion to the shares of Common
Stock then held by them or issuable to them upon conversion of the shates of
Preferred Stock then held by them.

(¢)  Whenever the distribution provided for in this Section A.1 shall be
payable in securities or property other than cash, the value of such distribution shall
be the fair market value of such securities or other property as det¢rinined in good
faith by the board of directors.

B. Preferred Stock Provisions

1, Liquidation Preference.

(a) In the cvent of any liquidation, dissolution or winding up of the
corporation, whether voluntary or involuntary, the hoiders of Preferred Stock shall be
entitled to receive out of the assets or surplus funds of the corporation legally
available therefor, for each share of Preferred Stock then held by thers, and prior and
in preference to any distribution to the holders of Common Stock by reason of their
ownership thereof, an amount equal to $6.45 per share, plus a per share cash payment
calculated on the basis of an annualized 7% internal rate of return, less any cash
dividends or other cash previously received by each such holder (or its predecessor in
interest) with respect to such Preferred Stock. The amount of such aggregate
payment per share of Preferred Stock shall be determined pursuant to the following
equation:

$6.45 per share multiplied by the product of (A) 1.005833
multiplied by (B) the exponent n, where # is equal 10 the
number of months commeneing with the month in which the
Preferred Stock was issued through the menth in which the
liquidation, dissolution or winding up of the corporation occurs
(both months inclusive), the resulting product of which is then
reduced by the amount of any cash dividends or other cash
distributions previously received by each such holder (or its
predecessor in interest) with respect to the Preferred Stock.

If upon the occurrence of such event, the assets and funds to be distributed among the
holders of Preferred Stock, pari'passu, shall be insufficient to permit the payment to
such holders of the full preferential amount, then the remaining assets and funds of
the corporation legally available for distribution shall be distributed ratably among the
hoiders of Preferred Stock in proportion to the preferential amount each such holder
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is otherwise entitled to rececive.

{b)  After payment to the holders of Common Stock of the amounts
provided in Section A.3(a) hereof and the holders of Preferred Stock of the amounts
provided in Section B.1(z) hereof, the entire remaining assets and funds of the
corporation legally available for distribution, if any, shall be distributed among the
holders of Common Stock and Preferred Stock in proportion fo the shares of Common
Stock then held by them or issuable to them upon conversion of the shares of
Preferred Stock then held by them. '

(¢)  Whenever the distribution provided for in this Section B.1 shall be
payable in seeurities of property other than cash, the value of such distribution shall
be the falr market value of such securities or other property as determined in good
faith by the board of directors.

2. Optional Redemption,

()  For a period of one hundred twenty (120) days commencing on the date
which is seven (7) years following the date of issuance of any Preferred Stock and
ending at the end of the business day on such 120th day (or the next following
business day if such day shall be a Saturday, Sunday or holiday (the "Redemption
Period™), holders of at least a majority of the Preferred Stock shall have the right 1o
cause the corporation to redeem, and upon such election, the corporation shiall
redeem, from any source of funds legally avatlable therefor, all shares of Preferred
Stock. The corporation shall redeem the Preferred Stock by paying an amount equal
to the greater of (i) the per share Fair Market Value (as hereinafter defined) of the
shares of Common Stock into which the Preferred Stock is convertible on the date of
the redemption {the "Redemption Dase"} of the Proferred Stock {the "Participating
Redemption Right"), which amount shall be payable, as determined by the
corporation’s board of directors, either in cash or in Common Stock by converting the
Preferred Stock into Common Stock, or (ii) $6.45 per share in cash, plus a cash
payment caiculated on the basis of an annualized 7% internal rate of return, less any
cash dividends or other cash previously received by each such holder {or predecessor
in interest) with respect 1o the Prefersed Stock, the aggregate amount of such per
share payment teferred to in clause (ii) of the previous sentence being determined
pursnant to the following equation:

$6.45 per share multiplied by the product of (A) 1.005833
multiplied by (B} the exponent #, where » is equal (o the
mumber of months commencing with the month in which the
Preferred Stock was issued through the month in which such
shares of Preferred Stock are redeemed hercundor (both months
inclusive), the resulting product of which is then reduced by the
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amount of any cash dividends or other cash distributions
previously recsived by each such holder (or its predecessor in
interest) with respect to the Preferred Stock (the "Cash
Redemption Right");

provided, however, that, notwithstanding anything (o the contrary in this Sectlon B.2,
in the event that the board of directors elects 1o pay the holders of Preferred Stock in
Common Stock pursuant to the Participating Redemption Right, then upon the
affirmative vote of the holders of a majority of Preferred Stock, the holders of
Preferred Stock may elect to exercise their Cash Redemption Right in leu of their
Participating Redemption Right such that In no gvent shall the holders of the Preferred
Stock be entitled to receive upon redemption of the Preferred Stock Jess than the
initia! issuance price for the Preferred Stock plus an annualized internal rate of return
of 7%, as provided pursuant to the Cash Redemption Right,

(b} Exercise of the Cash Redemption Right or the Participating Redemption
Right shall be effected by notice to the corporation on behalf of holders of at least a
majority of the Preferred Stogk at any time during the Redemption Petiod of the
election of the Participating Redemption Right or the Cash Redemption Right.

{¢)  Inthe event that the holders of at least 8 majority of the Preferred
Stock do not elect 1o exerclse the Cash Redemption Right or the Participating
Redemption Right during the Redemption Period, then the Preferred Stock shall be
automatically converted into Comumon Stock at the then effective Conversion Price (as
hereinafter defined).

(dy  For purposes of Section B.2(a), "Fair Market Value" per share of
Common Stock shall mean the aggregate fair market value of the corporation, as if
sold &s & going concern, as of the Redemption Date, calculated in accordance with the
procedures set forth below, divided by the sum of the number of shares of Common
Stock issued and outstanding plus the number of shares issuable pursuant to the
conversion of the outstanding Preferred Stock and the exercise of outstanding Options
(45 hereinafter defined) and other Convertible Securities (as hereinafter defined), as of
the Redemption Date.

{iy  For purposes of this Section B.2(d), any action to be taken or
decision to be made by the holders of Preferred Stock shall mean such action
or decision taken by the holders of Preferred Slock acting together 25 a class
that has been approved by the affirmative vote of the holders of at feast a
majority of Preferred Stock.

(ii)  In the event that the corporation’s board of directors elects to
pay the holders of Preferred Stock in cash pursuant to the Participating
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Redemption Right, then under such circumstances, and only such
circumstances, the Fair Market Value shall be determined, st the expense of
the corporation, by a single investment banking firm of national standing
selected by the corporation and approved by the holders of a majority of the
Preferred Stock, which approval shall not be unreasonably withheld or
delayed.

(iiiy  The investment banking firm's calculation of Fair Market Value
shall be based upon traditional approaches used by investment banking firms in
calculating fair market values of entities in the corporation’s business, and, in
particular, analyses and comparisons of previous sales of such comparable
entities and their respective carnings multiples and ratios as compared to these
of the corporation. . The corporation shall provide the investment banking firm
with all of the financial statements, and to the extent available, pro forma and
projecied financial staternents, including income statements, balance sheets,
and statemenis of cash flows, in each case prepared in accordance with
generally accepted accounting principles and the corporation's customary past
practices, and all such other information as the investiment banking firm shall
request in order for the Investment banking firm {o calculate Fair Market
Vaiue.

(iv}  The calculation of Fair Markei Value of the investment banking
firm in accordance with the above procedures shall be conclusive and binding
upon the corporation and the holders of the Preferred Stock, absent manifest
BITor.

(&)  The redemption effected pursuant to this Section B.2 shall be made on
a pro rata basis among the holders of Preferred Stock in proportion fo the shares of
Preferred Stock then held by them, If the fonds of the corporation Isgaily available
for redemption of shares of Preferred Stock are insufficlent to redeem the total
number of shares to be redeemed on the Redemption Date, those funds which are
tegally avalable will be used to redeem the maximum possible number of shares of
Preferred Stock ratably among the holders of such shares, The shares of Preferred
Stock not redeemed shall remain outstanding and entitled to all the rights and
preferences provided herein, At any time thereafter when additiona) funds of the
corporation are legally available for the redemption of the remaining shares of
Preferred Stock, such funds will immediately be used to redeem the balance of the
shares of Preferred Stock which the carporation has become obliged to redeem, but
which §i has not redeemed.

{fy  Within {ificen (15) business days following recelpt by the corporation
of notice from the holders of the Preferred Stock pursnant to Section B.2(b) hereof,
the corporation shall establish the Redemption Date, which shall be not less than en
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{10}, nor more than twenty (20) business days following ibe fater of (1} the date the
corporation received such notice pursuant to Section B.2(b) or (i) the date that the
Fair Market Value has been determined if, and only if, the Participating Redemption
Price is elected, is to be paid in cash and the holders of a majority of the-shares of
Preferred Stock have not elected 10 recelve the Cash Redemption Right in lieu
thereof. The corporation shall provide written notification by matl, first class postage
prepaid, to each holder of record (af the close of business on the business day next
preceding the day on which notice is given pursuant to Section B.2(b)) of Preferred
Stock to be redeemed, at the address last shown on the records of the corporation for
such holder, (i} notifying such holder of the redemption to be effected, (if) specifying
the number of shares to be redeemed from such holder, the Redemption Date (which
shall be not less than ten (10) business days, nor more than twenty (20) business days,
following the date of such notice), the consideration to be paid therefor and the place
at which payment may be obtained, and (iii) calling upon such holder to surrender
the corporation, in the manner &nd at the place designated, the certificate or
certificates representing the shares o be redeemed (the "Redemption Notice®). 1f an
Event of Default (as hereinafier defined) shall occur, then the corporation shall
establish 2 default redemption date and provide holders of the Preferred Stock with a
Redemption Notice af least ten (10) business days prior to any redemption and
otherwise provide notice in accordance with this Section B.2(F) 4s it relates to the
default redemption date.

(g}  On or prior to the Redemption Date, the corporation shall deposit
sufficlent funds to pay the redemption amount pursuant to the Cash Redemption Right
or the Participating Redemption Right, as set forth in Section B.2(a) hereof for all
shares of Preferred Stock designated for redemption in the Redemption Notice and not
yet redeemed with a bank or trust corporation having aggregate capital and surplus in
excess of $100,000,000 as a trust fund for the benefit of the respective holders of the
shares designated for redemption and not yet redeemed, with irrevocable instructions
and authority to the bank or frust corporation to pay such redemption amount for such
shares to their respective holders on or after the Redemption Date upon receipt of
notification from the corporation that such holder has surrendered such holder's share
certificate to the corporation pursuant to Section B.2(f) hereof. As of the Redemption
Date, the deposit shall constitute full payment of the shares to their holders, and from
and after the Redemption Date, the shares so called for redemption shall be redeemed
and shall be deemed to be no longer outstanding, and the holders thereof shall cease
to be stockholders with respect to such shares and shall have no rights with respect
thereto except the rights to receive from the bank or trust corporation payment of the
redemption price of the shates, without further interest, upon surrender of their
cenificates therefor. Such Instructions shall also provide that any moneys deposited
by the corporation pursuant to this Section B.2(g) for the redemption of shares
thereafler converted into shares of Coramon Stock pursuant to Section B.5(2)(3) hereof
prior 16 the Redemption Date shall be returned to the corporation promptly upon such
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conversion. The balance of any moneys deposited by the corporation pursuant 10 this
Section B.2(g) remaining unclaimed at the expiration of six (6) months following the
Redemption Date shall thereafter be retutned to the corporation upon its requt:st
expressed in a resolution of its board of divectors.

h)  So long as any shares of Preferred Stock remain outstanding, in the
event the corporation fails to redeem shares of Preferred Stock as required pursuant to
Section B.2 hereof by nio later than the Redemption Date (an "Event of Default"),
then notwithstanding anything to the contrary in this Certificate of Incorporation, the
amount that the holders of Preferred Stock are entitled to receive otherwise pursuant
to Section B.2 hereof shall be increased such that the annualized rate of return for the
shares of Preferred Stock remaining outstanding shall be equal to a per anmum rate of
interest equal to Citibank, N.A.'s prime rate of interest plus five percent (5%) for a
thirty (30) day period following the Redemption Date, with such rate of interest
increasing by 1/2% in each subsequent thirty (30) day period that the Preferred Stock
remains outstanding; provided, however, that the maximum rate of interest shall not
exceed twenty-five percent (25%) per annum,

3. Xoting Rights.

(&) Gereral. Except as otherwise required by law or as otherwise set forth
herzin, each holder of shares of Preferred Stock shall be entitled to the number of
votes equal to the number of shares of Common Stock into which such shares of
Preferred Stock could be converted immediately after the close of business on the
record date fixed for any annual or special meeting of stockholders or the effective
date of any writien consent, and shall have voting rights and powers equal to the
voting rights and powers of the holders of Common Stock, The helders of Preferred
Stock shall be entitled to notice of any stockholders’ meeting in accordance with the
by-laws of the corporation. Fractional votes shall not, however, be permitted and any
fractional voting rights resulting from the above formula (after aggrepating all shares
inmo which shares of Preferred Stock held by each holder could be converted) shall be
rounded 1o the nearest whole number (with one-half being rounded upward).

®) ard

iy At all times prior to the occurrence of a Qualified IPO (as
hereinafier defined), the board of directors of the corporation shall consist of
sever (1) members. The holders of Preferred Stock, 28 a class, shall be
entitled to elect two (2) members of the board of directors. So long as any of
the Preferred Stock is outstanding, the holders of Common Stock, as 4 class,
shall be entitled to elect five (5) members of the board of directors. -

(iiy  For purposes of this Section, the foliowing terms shall have the
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followlng definitions:

(A)  "Fully Diluted Common Siock” shall mean the total
number of shares of Common Stock outstanding after taking into
account the following: (w) all outstanding shares of Common Stock;
{x) all shares of Common Stock issuable upon conversion of Prefetred
Stock; (y) all shares of Common Stock reserved for issuance pursuarnt
to the corporation’s ¢mployee stock option plan; and (2) any stock
splits, stock dividends, reclassifieations, combinations or similar events
("Stock Adjustments"); provided, however, that Fully Diluted Common
Stock shall not include shares of Common Stock or securities
convertible into, exchangeable with or immediately exercisable for
Common Stock where (1) such shares or securities are issued in
connection with any ecquisition by, or business combination involving,
the corporation, which transaction 18 determined by the board of
directors of the corporation to be on terms which are fair and equitable
to the corporation and its stockholders and approved in good fajth by
the board of directors of the corporation, or (2} holdets of a majority of
Preferred Stock have not exercised their rights of first refusal with
respect (o the Jssuance of such shares or securitles pursuant to
applicable agreements.

- (BY  "Qualified IPO" shall mean a firm commitment,
underwritten public offering of Common Stock effected by means of 4
registration statement, filed with the Securities and Exchange
Commission by the corporation under the Securities Act of 1933, as
amended, where both of the following conditions are satisfied:

(x)  the offering results in 20% or more of the
Fully Diluted Common Stock, calculated without regard to
Common Stock issued pursiiant o the corporation’s employee
stock option plan, being owned of record and beneficially by
Persons who are not Affiliaies of the corporation and available
for trading by public investors; and

(y)  the Qualified IPO Minimum Ratio (as
hereinafier defined) equals or exceeds:

(1)  One and Three-Quarters (1.75), if
the offering occurs on or before December 31, 1997,

2)  Two (2.0, if the offering oocurs
after December 31, 1997, but on or before December 31,
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(3)  Two and One-Half (2.5), if the
offering occurs after December 31, 1998, but on or
before December 31, 1990,

(Cy  "Qualified IPO Minimum Ratio" shall mean 2 fraction (x) the
numerator of whicls is the price to the public per share of Common Stock
sold in the Qualified IPQ, and (y) the denominator of which shall be the
quotient of (1) Twelve Million Dollars ($12,000,000), divided by (2) the
total number of shares of Common Stock issued or issuable upon
conversion of such Preferred Stock, as adjusted for stock splits, stock
dividends, recapitalization, share repurchases, combinations or similar
events with respect to such shares of Common Stock and Preferred Stock.

(D)  “Affiliaste” of any Person shall mean & Person that directly,
of indirectly through one or more imtermediaries, controls, or is controlied
by, or is under common control with, such Person and any member of the
"immediate family” of such Affiliaste. Members of a Person's "immediate
family" shall mean and include only such Person’s spouse, children,
grandchildren and parents, “children” shall include any adopted child of
such Person and "grandchildren” shall include any child adopted by a child
of such Person,

(iii)  Inthe case of any vacancy in the office of a director occurring
among the dirgctors elected by the holders of Preferred Stack pursuant to the
second sentence of Section B.3(b)(i) hereof, the remaining dirsctor so elecied by
the holders of Preferred Stock may, by affirmatlve vote of the remaining director
50 elected if there is but one, or if there is no such director remaining, by the
affirmative vote of the holders of a majority of the shares of Preferred Stock, as a
class, elect & successor or successors to hold the office for the unexpired term of
the director or directors whose place or places shall be vacant. Any director who
shail have been elected by the holders of (A} Preferred Stock, (B) Common Stock
or (C) any director so elected as provided in the preceding sentence hereof, may be
removed during the aforesaid term of office, whether with or without cause, only
by the affirmative vote of the holders of a majority of Preferred Stock or Common
Stock, as the case may be, electing such director.

¢)  Change of Control. Any attempts to effectuate & "change of control” of the
corporation on or prior to December 31, 1999 shali require the approval of the holders of
a majority of the issued and outstanding Preferred Stock; provided, however, that no such
approval Is required if, and only if, (i) the change in control is effacted pursuant to the
sale of all, and not fess than all, Common Stock outstanding held of record or beneficially
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by Kenneth Tuchman and/or his Affiliates at the time of sale {other then Shares of
Common Stock issued or issuable pursuant 1o an employee stock option plan), and (i)
suich sale shall be effected in accordance with all applicable agreements, if any, by and
among holders of Comumon Stock and Preferred Stock. For putposes of this Sectlon
B,3(c), “change of control® shall mean (A) any sale or transfer of series of sales or
wansfers of Common Stock, Preferted Stock or any other equity securities of the
corparation which result In any Person or group of Affiliated Persons (other than Kenreth
Tuchman, the holders of & majority of the Preferred Stock and/or certait of their
Affiliates) having a majority voting interest in the corporation or owning more than 50%
of the aggregate Commoh Stock, Preferred Stock, Common Stock issuable upon
conversion of Preferred Stock and other capital stock of the corporation outstanding at the
time of such sales or transfers or serles of sales or transfers, (B) a sale or transfer of all
or substantiaily all of the operating assets of the corporation or any of its subsidiaries to
any Person other than a wholiy-owned subsldiary of the corporation, or {C} a merger or
consolidation involving the corporation and resulting in a 25% or greater reduction in the
aggregate percentage equity interest of Kenneth Tuchman and/or certain of his Affiliates,
if any, in the corporation or the surviving entity, as the case may be, immediately after
conswmmation of such transaction, as compared 1o the aggregate percentage equity interest
of Kenneth Tuchman, and such certain Affiliatss, If any, in the corporation prior to the
consummation of such transaction, *Person” shali mean an individual, a partnership, a
corporation, an association, a joint stock compeny, 2 trust, & joint venture, an
unincorporated organization and a governimental entity or any department, agency or
political subdivision thereof,

4, Dividends. In the event any cash dividend or other distribution payable in cash or
other propenty is declared on Common Stock, each holder of shares of Preferred Stock on the

record date for such dividend or distribution shall be entitled to receive on the datc of payment or

distribution of such dividend or other distributions, the amount per share of cash or property
equal to the cash or property which would be received by the holders of the number of shares of
Common Stock into which such shares of Preferred Stock could be converted pursuant to Section
B.5(a)(i) hereof immediately prior to such record date.

5. Conversion Rights.
(  Right to Convert

()  Optional Conversion. Each share of Preferred Stock will be
convertible, at the option of the holder thereof, at the office of the corporation or
any transfer agent for such stock, into Common Stock at any time after the date of
issuance of such shaves and prior to the close of business on the business day prior
to the Redemption Date, respectively. Subject to adjustment as sét forth below,
Preferred Stock shall be convertible into such number of fully paid and
nonassessable shares of Commion Stock as Is determined by dividing $6.45 by the

w

+
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Conversion Price, determined as hereinafter provided, in effect on the date the
certificate is surrendered for conversion. The price at which shares of Common
Stock shall be deliverable upon conversion of shares of Preferted Stock (the
"Conversion Price") shall initially be $6.45 per share of Common Stock, Such
initial Conversion Price shall be adjusted as hereinafter provided.

()  Mandatory Conversion. Bach share of Preferred Stock witl be

automatically converted into shares of Common Stock at the then effective
Conversion Price, (A} immediately upon the consummation of a Qualified IPO and
(B) on the next business day immediately following the expiration of the
Redemption Period (i.e., the 121st day) pursuant to Section B.2(c) in the event that
the holders of Preferred Stock do not ¢lect to exercise the Cash Redemption Right
pr to accept cash in connection with the Participating Redemption Right.

(b)  Mechanics of Conversion. Before any holder of Preferred Stock will be
entitled to convert such shares of Preferred Stock into shares of Common Stock, such
holder shall surrender the certificate or certificates therefor, duly endorsed, at the office of
the corporation {(or &t such other place as the corporation may designate in a written notice
sent to the holder by first-class mail, postage prepaid, at its address shown on Lhe books
of the corporation), and give written notice to the corporation stating the name or names
in which the certificate or certificates for shares of Common Stock are to be issued. The
porporation, as soon as practicable thereafter, will issue and deliver at such office to such
holder of Preferred Stock or to such holder's nominee or nominees, a certificate or
certificates for the number of shares of Common Stock to which such holder is entitled.
in the event of an optional conversion pursuant to Section B.5(a)(l) hereof, such
conversion will be deemed fo have been made immediately ptior o the close of business
on the date when the corporation receives 8 holder’s certificate or certiflcates for
Peeferred Stock and any other documents or insiruments required hereunder or by
applicable law, and the person or persons entitled fo receive the shares of Common Stock
issuable upon conversion will be treated for all purposes as the record holder or holders of
such shares of Common Stock on such date, In the event of a mandatory conversion
pursnant to Section B.5(a)()(A) hereof, the converslon shall be conditioned wpon the
consummation of the sale of securities and the closing with the underwriters in a Qualified
PO, in which event the Person or Persons entitled (o receive Common Stock upon
conversion of Preferred Stock shall not be deemed 1o have converted such stock unti!
immediately prior to the closing of such sale of secarities.

(¢)  Adjustment to Conversion Prices for Certain Diluting Issues.

()  Special Definitions, For purposes of this Section B.5(c}, the
following definitions apply:

(1)  "Options" shall mean rights, options, or warrants to subscribe
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for, purchase or otherwise acguire either Common Stock or Convertible
Securitics (as hereinafter defined other than options held by employees and
issued pursuant to (A) an employes stock option plan adopted by the
corporation and approved by the corporation’s board of directors, or (B) an
 employment agreement with a key employse designated as such by a
resolution of the corporation’s board of directors, such board of directors
seting in good faith).

{3} "Original Issue Date" shall mean the date on which a share of
Preferred Stock was first issued.

(3)  "Convertible Securities” shall mean any evidence of
indebtedness, shares (other than Common Stock and Preferred Stock) or
other securities convertible into or exchangeable for Common Stock.

4y  *Addidonal Shares of Common Stock” shall mean all shares
of Commen Stock issued (or, putsuant to Section B.${c)(iii), deemed to be
issued) by the corporation after the Original Issue Date, other than shares of
Common Stock fssued or issuable:

(A)  upon conversion of shares of Preferred Stock;

(B) to officers, directors or employees of, or consultants
to, the corporation pursuant fo the corporation’s stock option or
stock purchase plans or agreements on terms approved by the board
of directors, subject to Stock Adjustments;

(C) as a dividend or distribution on Preferred Stock;

(I} for which adjustment of the Conversion Price is made
pursvant to Section B.5(c).

(B}  in connection with a transaction that is determined by
ihe corporation’s board of directots to be on terms which are fair
and equitable to the corporation and lts stockholders, has been
approved in good faith by the corporation’s board of directors, does
not involve a Change of Control and:

(1) s effected to attract key employees for the
corporation or its subsidiaries;

(2)  consists of an acquisition by, or business
combinatlon Involving, the corporation: or
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(3)  conslsts of the issuance of Common Stock to a
corporation or othet business entity for a strategic business
purpose in connection with a business relationship and
Interest with the corporation for a consideration (including,
without limitation, aggregate sales ravenue) of at least

(i)  No Adiustment of Conversion Prices. Notwithstanding any
provision herein to the contrary, except as atherwise provided in Section B.2(h)
hereof, no adjustment in the Conversion Price, respectively, shall be made unless
the consideration per share (determined pursuant to Section B.5(c)(iv) hereof) for
an Additional Share of Common Stock issued or deemed fo be issued by the
corporation is less than the Conversion Price for the Preferred Stock in effect on
the date of, and immediately prior to, such issue.

Jeeingd Issue of Additional Share omunon Stack. In the evert
the corporation at any time or from time to time after the Original Issue Date shail
issue any Options or Convertible Securitles or shall fix a record date for the
determination of holders of any class of securities then entitled to receive any such
Options or Convertible Securdties, then the maximum number of shares (as set
forth in the instrument relating thereto without regard to any provisions contained
therein designed 10 protect against dilutlon) of Common Stock fssuable upon the

- exercise of such Options or, in the case of Convertible Securities and Options
therefor, the conversion or exchange of such Convertible Securities and Options
therefor, the conversion or exchange of such Convertible Securities, shall be
deemed 10 be Additional Shares of Common Stock issued as of the time of such
issue or, in case such a record date shall have been fixed, as of the close of
business on such record date, provided that in any such case in which Additional

Shares of Common Stock are deemed 1o be issued:

(1) No further adjusirents in the Conversion Price shall be made
upon the subsequent issue of Convertible Securities or shares of Commen
Stock upon the exercise of such Options or conversion or exchange of such
Convertible Securities;

(2)  If such Options or Convertible Securities by their terms
provide, with the passage of time or otherwise, for any increase or decrease
in the consideration payable to the corporation, or decrease or increase in
the number of shares of Common Stock issuable, upon the exercise,
conversion or exchange thereof, the Conversion Price computed upon the
original issue thereof (or upon the occurrence of & record date with respeet
thereto), and any subsequent adjustments based thereon, shall, upon any
such increase or decrease becoming effective, be recomputed to reflect such
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Increase of decrease insofar as it affects such Options o the rights of
conversion or exchange under such Convertble Securities (provided,
however, that no such adjustiment of the Conversion Price shall affect
Common Stock previously issued upon conversion of Preferred Stock);

(3)  Upon the expiration of any such Options or any rights of
conversion or exchange under such Convertible Securitles which shall not
have been exercised, the Conversion Price computed upon the original issue
thereof (o upon the oceurrence of a record date with respect thereto), and
any subsequent adjustments based thereon, shall, upon such expiration, be
recomputed as if;

(A) In the case of Convertible Securities or Options for
Common Stock, the only Additional Shares of Common Stock issued
wete the shares of Common Stock, if any, actually issued upon the
exercise of such Options or the conversion or exchange of such
Convertible Securities and the considerstion received therefor was
the consideration actually received by the corporation for the issue of
all such Options, whether or not exerised, plus the consideration
actually teceived by the corperation upon such exercise, or for the
issue of all such Convertible Securities which were actually
converted or exchanged, plus the additional conslderation, if any,
actually received by the corporation upon such conversion of
exchange; and

(B) Inthe case of Options for Convertible Securities, only
the Convertible Securities, if any, actually issued upon the exercise
thereof were igsued at the time of issue of such Options, and the
consideration received by the corporation for the Additional Shares
of Common Stock deemed to have been then issued was the
consideration actually received by the corporation for the issue of all
such Qptions, whether or not exercised, plus the consideration
deemed to have been received by the corporation (determined
pursuant to Section B.5(c)) upon the issue of the Convertible
Securities with respect to which such Options were actually
exercised;

{4)  No readjustment pursuarit to Section B,3(c)}(iii}(2) or (3)
heteof shall have the effect of increasing the Conversion Price (o an amount
which exceeds the lower of (8) the Conversion Price on the original
adjustment date, or (b) the Conversion Price that would have resultcd from
any isswance of Additional Shares of Common Stock between the origmal
adjustment date and such readjustment date; and
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8y  Inthe case of any Optlons which expire by their terms not
more than thirty (30) days after the date of issue thereof, no adjustment of
the Conversion Price shall bo made unti] the expiratlon or exercise of all
such Options, whereupon suck adjustment shatl be made in the same
manner provided in Section B.5(c)(Hi)(3) hereof,

_g&mmgg_m In the event thc cemaralian, at zmy nme after the Origina!
Issue Date, shall be deemed to issue Additional Shares of Common Stock pursuant
to Section B.5(c) without considermtion or for a consideration per shate less than
the Conversion Price, immediately prior to such issue, then and in such event, the
Conversion Price shall be reduced, concurrently with such issue, 1o a price
(calculated to the nearest cent) determined by multiplying such Conversion Price
by a fraction, the numerator of which shall be the mumber of shares of Common
Stock outstanding immediately prior to such deemed issue plus the number of
shares of Common Stock which the aggregate consideration received by the
corporation for the total number of Additional Shares of Common Stock deemed to
be issued pursuant to Section B.5(c) hereof would purchase at such Conversion
Price in effect immediately prior to such {ssuance, and the denominator of which
shall be the number of shares of Common Stock outstanding immediately prior to
sach issue plus the pumber of such Additional Shares of Common Stock deemed
issued pursuant to Section B.5(c). For purposes of the above ¢aleulation, the
mamber of shares of Common Stock outstanding immediately prior to such issue
shall be calculaled on a fully dikuted basis, as if all shares of Preferred Stock and
all Convertible Securities had been fully converted irto shares of Common Stock
immediately prior to such issuance (and the resulting securities fully converted into
shares of Common Stock, if 8o convertible) as of such date, but not including in
such calculation any additiofal shares of Comsmon Stock fssuable with respect 10
shares of Preferred Stock, Convertible Securities, or outstanding Options, solely as
a result of the adjustment of the Conversion Price resulting from the deemed
issuance of Additional Shares of Common Stock pursuant to Section B.5(c) causing
such adjustment,

erminat isideration. For purposes of Section B.6(c), the
consideration rece:ved by the corpnratton for the lssue of any Additional Shares of
Cotnmon Stock shafl be computed as follows:

(1) Cash and Property, Such consideration shall:

(A}  insofar as it consists of cash, be computed at the
aggregate amount of cash received by the corporation excluding
amounts paid or payable for accrued interest or accrued dividends:
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{(B)  ingofar gs it consists of property other than cash, be
computed at the fair value thereof at the time of such issue, as
determined in good faith by the board of directors; and

(C)  in the event Additional Shares of Common Stock are
issued together with other shares or securities or other assets of the
corporation for consideration which covers both, be the proportion
of such consideration so received, computed as provided in clauses
(A) and (B) above, as determined in good faith by the board of
directors.

(2)  Options and Convertible Sccurities. The consideration per

share received by the corporation for Additional Shares of Common Stock
deemed to have been issued pursuant to Section B.5(e)(ii), relating to
Options and Convertible Securities shall be determined by dividing:

(A) the total amount, if any, recelved or receivable by the
corpotation as conslderation for the issue of such Options or
Convertible Securities, plus the minimutn aggregate amount of
additional consideration (as set forth in the instruments relating
thereto, without regard to any provision contained therein designed
{o protect against difution) payable to the corporation upon the
exercise of such Options or the conversion or exchange of such
Convertible Securities, or in the case of Options for Convertible
Securities, the exercise of such Options for Convertible Securities
and the conversion or exchange of such Convertible Securities, by

{By the maximum number of shares of Commen Stock (as
sct forth in the instruments relating thereto, without regard to any
provision contained thetein designed to protect against the dilution)
issuable upon the exercise of such Optlons or conversion or ex-
change of such Convertibie Securities,

Combmations ar ngms:gns of ngmon §tock. In the evcm that the corporanon at any
time or from time {o time after the Original Issue Date shall declare or pay, withowt
consideration, any dividend on Common Stock payable in Common Stock or in any right
to acquire Comimon Stock for no consideration, or shall effect a subdivision of the
outstanding shares of Common Stogk into a greater number of shares of Common Stock
(by stock split, reclassification or otherwise than by payment of a dividend in Common
Stock or in any ripht to acquire Common Stock}, or in the évent the outstanding shares of
Common Stock shall be combined or consolidated, by reclassification or otherwise, into a
lesser number of shares of Common Stock, then Conversion Price in effect immediately

-
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prior to such event shall, concurrently with the effectiveness of such event, he
proportionately decreased or increased, as appropriate.” In the event that the corporation
shall declare or pry, without considerstion, any dividend on Common Stock payable in
any right to acquire Commion Stock for no consideration, then {he cotporation shall be
decmied to have made & dividend payable in Common Stock in an amount of shares equal
to the maximum number of shares issuable upon exercise of such rights (o acquire

Common Stock,

€  Adlustments for Reclassification and Reorgapization. If Common Stock
igsuable upon conversion of Preferred Stock shall be changed into the same or a different
number of shares of any other class or classes of stock, whether by capital reorganization,
reclassification or otherwise (other than & subdivision or combination of shares provided
for in Section B.5(d) hereof or a merger or other reorganization referred to in Section
B.1(b) hereof), the Conversion Price then in effect shall, concurrently with the
effectiveniess of such reorganization or reclassification, be proportionately adjusted so that
Preferred Stock shall be convertible into, in lieu of the number of shares of Common
Stock which the holdess would otherwise have been entitled to receive, a rumber of shares
of such other class or classes of stock equivalent to the number of shares of Common
Stock that would have been subject to receipt by the holders upon conversion of Preferred
Stock immediately before such change or cash or other property in respect thereof,

()  No Impairment. The corporation will not, by amendtnent of this Certificate
of Incorporation or through any reorganization, transfer of assets, consolidation, merger,
dissolution, issue or sale of secusities or any other voluntary action, &void or seck to
avoid the observance or performance of any of the terms to be observed or performed
hereunder by the Corporation, but will at all times in good faith assist it the carrying out
of all the provisions of this Section B.5 und in the taking of alt such action as may be
necessary or appropriate in order to protect the conversion rights of the holders of
Preferred Stock against impalrment.

(g)  Centificates as 10 Adjustments. Upon the oecurrence of each adjustment or
readjustment of any Conversion Price pursuant 1o this Section B.5, the corporation, at its

expense, shall promptly compuie such adjustment or readjustment in accordance with the
tetns hereof and prepare and furnish to each holder of Preferred Stock a certificate
executed by the corporation’s chief operating and financial officers and independent
certified public accountants setting forth such adjustment or readjustment and showing in
detaif the facts upon which such adjustment or readjustment lg based. The corporation
shall, upon the written request at any time of any holder of Preferred Stock, furnish or
canse 0 be furnished to such holder a Hke certificate seiting forth (1) such adjustments and
readjustments, (ii) the Conversion Price at the time in effect, and (iii) the number of
shares of Common Stock and the amount, if any, of other property which at the time
would be received upon the conversion of Preferred Stock.
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(%)  Notiges of Record Daje. In the event that the corporation shall propose at
any time: (i) to declare any dividend or distribution upon Common Stock, whether in
cash, propetiy, stock of other secutities, whether or not a regular cash dividend and
whether ot not out of earnings or eamed surplus; (i) to offer subscription pro rata tv the
holders of any class or series of its stock any additiona) shares of stock of any class or
series or other rights; (iii) to effect any reclassification or recapitalization of the.
outstanding Common Stock involving & change in Common Stock; or (iv) to merge or
consolidate with or into any other corporation, or sell, lease or convey all or substantially
all of its assets, or to Houidate, dissolve or wind up; then, in connection with each such
event, the corporation shatf send to the holders of Preferred Stock:

(1} At least thirty (30) days' prior written notice of the date on which a
record shall be taken for such dividend, distribution or subscription rights (and
specifying the date on which the holders of Common Stock shall be entitled
thereio) or for determining rights to vote, if any, in respect of the matters referred
to In (B)(iii) and (h){iv) above; and

(3} Inthe case of the matters referred to in (h)(ii) and (h)(iv) above, at
least thirty (30) days” priot written notice of the date when the same shall take
place (and specifying the date on which the holders of Common Stock shall be
entitled to exchange thelr Common Stock for securities or other praperty
deliverable upon the occurrence of such event),

Fach notice referred to in subparagraphs (1) and (2) above shall set forth in detail ail
material terms of the event or action propesed to be laken by the corporation, any adjustment to
the Conversion Price resulting from or required as a result of such event or action and the
calculations upon which such adjustment s based.

(i)  Issue Taxes. The corporation shall pay any and all issue and other taxes thal
may be payable In respect of any issue or delivery of shares of Common Stock on
conversion of Preferred Stock pursuant hereto; provided, however, that the corporation
shall not be obligated to pay any transfer taxes resulting from any transfer requested by
any holder in connection with any such conversion.

()  Reservation of Stock Issuable upon Conversion. The corporation shall at al

times reserve and keep available out of its suthorized but unissued shates of Common
Stock the full number of shares of Common Stock deliverable (i) under the corporation’s
employee stock option plan and (i) upon conversion of all of the then outstanding
Preferred Stock. The corporation shall, at its own expense, take all such actions and
obtain all permits and orders as may be necessary to enable the corporation lawfully to
issue Common Stock upon the conversion of shares of Preferred Stock.

{k)  Practional Shares. Mo fractional share shall be issued upon the conversion
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of any share or shares of Preferred Stock. All shares of Comimon Stack (including
fractions thereof) issusble upon conversion of more than one share of Preferred Stock by a
holder thereof shail be aggregated for purposes of determining whether the conversion
would result in the issuance of any fractional share. If, after the aforementioned
aggregation, the conversion would result in the issuance of a fraction of a share of
Common Stock, the corporation shall, in liew of issuing any fractional share, pay the
holder otherwise entitied 1o such fraction a sum in cash equal to the fair market value of
such fraction on the date of conversion (as determined in good faith by the board of
directors).

()  Moices. Any notice required by the provisions of this Section B.5 to be
given to the holders of shares of Preferred Stock shall be deemed given If addressed to
gach holder of record at his address as it appears on the books of the corporation and (i)
deposited in the United States mall, postage prepaid, (ii) sent by facsimile eransmission, or
(iii} detivered by nationally vecognized private courler.

6. Amendments to Cergificate of Incorporation or By-jawg. The corporation shall not
amend this Certificata of Incorporation or its By-laws without the approval, by vote or written
consent, of the holders of at least a majority of Preferred Stock if such amendment would change
any of the rights, preferences or privifeges provided for herein for the benefit of any shares of
Preferred Stock, Without limiting the generality of the preceding sentence, the corporation will
not amend this Certificate of Incorporation or its By-laws without the approval of the holders of
at least a majorily of Preferred Stock if such amendment would:

(i} Change the relative saniori'ty rights of the holders of such Preferred
Stock as (o the payment of dividends in relation to the holders of any other capital
stack of the corporation;

(i)  Reduce the amount payable to the holders of Preferred Stock upon
the voluntary or involumary Hquidation, dissolution, or winding up of the
corporation, or change the relative senfority of the liquidation preferences of the
holders of such Preferred Stock fo the rights upon Hquidation of the holders of any
other capital stock of the Corporation; :

(i) Reduge the rates of redemption specified in Sections B.2 hereof with
respect to Preferred Stock;

(iv)  Delay the Redemption Date as provided in Section B.2(a) hercof;

(v)  Make Preferred Stock redeemable at the option of the corporation;
or

(vi)  Cancel or modify the conversion rights for Preferred Stock provided -
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for in Section B.5 hereof.

No share or shares of Preferred Stock acquired by the corporation by reason of
redemption, purchase, conversion or otherwise shall be reissued, and all such shares shall be
canceled, retired and eliminated from the shares which the corporation shall be suthorized to
issue,

ARTICLE V
By-laws

In furtherance und not in Himitation of the powers conferred by statute, the board of
directors shall have the power, both before and after receipt of any payment for any of the
corporation’s capital stock, to adopt, amend, repeal ot otherwise alter the By-laws of the
Corporation without any action on the part of the stockholders; provided, however, that the grant
of such power to the board of directors shall not divest the stockholders of nor limit their power
to adopt, amend, repeal or otherwise alter the By-laws,

ARTICLE V1
Election of Directors

Etections of directors need not be by written ballot except and to the extent provided in
the by-laws of the corporation.

ARTICLE VI
Liability of Directors

No director shall be personally liable to the Corporation or ifs stockholders for monetary
damages for any breach of fiductary duty by such director as a director. Notwithstanding the
foregoing sentence, a director shall be liable fo the extent provided by applicable Jaw (i) for
breach of the director’s duty of loyalty to the corporation or its stockholders, (ii) for acts or
omissions not in good faith or which involve intentional misconduct or a knowing violation of
law, (jif) pursuant to Section 174 of the General Corporation Law of the State of Delaware or
(iv) fot any transaction from which the director derived an improper personal benefit. No
amendment (o o repeal of this Anticle VII shall apply to or have any effect on the liability or
alleged Hability of any director of the corporation for or with respeet to any acts or omission of
such director accurring prior to such amendment,
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ARTICLE VI
Indemnification

dey ation - Good Faith. Any person who was of is a party or is
threatcned to made & party to any threatﬁnam pending or completed action, suit or proveeding,
whether clvil, criminal, administrative or investigative (other than an action by or in the right of
the corporation), by reason of the fact that such person is or was & director, officer, employee or
agenl of the corporation, of is or was serving at the request of the corporation as a director,
officer, employee or agent of another corporation, partmership, joint venture, trust or other
enterprises, shall be indemnified by the corporation against expenses (Including attorneys’ fees),
judgments, fines and amounts paid in settlement actually and reasonably incurred by him or her in
connection with such action, suit or proceeding If such person acted in good faith and in a manner
he or she reasonably belioved to be in or not opposed to the best interests of the corporation, and,
with respect to any criminal action or proceeding, had no reasonable cause to believe his or her
conduct was unjawful, The termination of any action, suit ot proceeding by judgment, order,
settlement, conviction or upon a plea of nolo contendere or its equivalent shall not, of itself, create
a presumption that the person did not act in good faith and in & manner which such person
reasonably believed to be in or not opposed to the best interests of the corporation, and, with
respect 10 any criminal action or proceeding, had reasonable cause to believe that bis or her
conduct was unlawful,

B. Bmmmn;ﬁggmn_ﬂmd_mm The corporation shall indemnify any
person who was or is & party or is threatened to be made a party to any threatened, pendmg or
completed action or suit by or in the right of the corporation to procute a judgment in its favor by
reason of the fact that such person is or was a director, officer, employee or agent of the
corporation or is or was serving at the request of the corporation as a direetor, officer, employee
or agent of another corporation, partnership, joini venture, trust or other enterprise against
expenses (including attorneys’ fees) actually and reasonably incurred by him or her in connection
with the defense or settlement of such action or suit if such person acted in good faith and in a
marnner he or she reasonably believed to be in or not opposed to the best interests of the
corporation and except that no indemnification shall be made in respect of any claim, issue or
matter as to which such person shall have been adjudged to be tiable 10 the corporation unless and
only to the extent that the Court of Chancery of Delaware or the Court in which such action or suit
was brought shall determine upon application that, despite the adjudication of liability but in view
of all the circumstances of the case, such person is fairly and reasonably entitled to indenmity for
such expenses which the Court of Chancery of Delaware, or such other court shall deem proper.

. Expenses. To the extent that s director, officer, emp*ayce or agent of & corporation
has been successful on the merits or otherwise in defense of any action, suit or proceeding referted
to in Sections A and B of this Article VI, or in defense of any claim, issue or matter therein,
such person shall be indemnified against expenses (including attoreys' fees) actually and
reasonably incurred by him or her in connection therewith,
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D.  Standerd of Conduct. Any indemnification pursuant to Sections A and B of this
Article VII (unless ordered by a court) shall be made by the corporation only as authorized in the
specific case upon a determination that indemnification of the director, officer, employee or agent
is proper in the circumstances because such person has met the applicable standard of conduct set
forth in Sections A and B of this Articie VIl Such determination shall be made by the board of
directors by a majority vote of a quorum consisting of directors who were not parties o such
action, suit or proceeding, or if such a quorum is fiot obtainable (or, even if obtainable a quorum
of disinterested directors so directs) by independent legal counsel in written opinion, or by the
stockbolders.

E.  Prepayment of Expenses. Expenses (including attorney's fees) incurred by @
director, officer, employes or agent of the corporation in defending a civil, criminal,
administtative or investigative action, suit or proceeding may be paid by the corporation in
advance of the final disposition of such action, suit or proceeding upon receipt of an undertaking
by or on behalf of the director, officer, employee or agent to repay such amount if it shall uiti-
mately be determined that such person is not entitled to be indemnified by the corporation as
authorized in this Article VIIL

F.  Non-Bxclusivity of Rights. The indemnification and advancement of expenses
provided by this Article VI shall not be decmed exclusive of any other rights to which those
seeking indemnification or advancement of expenses may be entitled under statute, provision of
this Certificate of Incorporation or the by-laws of the corporation, agreement, vote of stockholders
or disinterested directors or otherwise, both as to ection in such person’s official capacity and as to
action in another capacity while holding such office, and shall, unless otherwise provided when
suthorized or ratified, continue as to a person who has ceased to be a ditector, officer, employee
or agent and shall inure to the benefit of the heirs, executors and administrators of such a person.

G.  Insurange. If available on commercially reasonable terms, the corporation shall
putchase and maintain insurance on behalf of any person who Is or was a director, officer,
employee or agent of the corporation, or is or was serving at the request of the corporation as a
director, officer, employee or agent of another corporation, parmership, joint veature, trust or
ather enterprise against any liability asserted against such person and incurred by such persen in
any such capacity, ot atising out of bis or her status as such, whether or not the corporation would
have the power to indemnify him or her against such liability under the provision of this Article
Vill.

H.,  Definitions. For the purpose of this Article VIII, all words and phrases used herein
shall have the meanings ascribed to them under Section 145 of the General Corporation Law of the
State of Delaware.

i Amendment or Repeal. Any repeal or modification of the foregoing provisions of
this Article shall ot adversely affect any right or protection hereunder of any person in respect of
any act or omission occurting prior to the time of such repeal or modification.
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The undersigned incorporator, for the purpose of forming a corporation pursuant to the
General Corporation Law of the State of Delaware, does make this certificate, hercby declaring
and certifying that this is his act and deed and the facts stated herein are true, and accordingly has
hereunto set his hand this .2/ day of December, 1994,

700 Lincoln Street
14th Floor
Denver. CO 80203



